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OPINION:  Justice WHITE…This case presents the question whether the Fourth Amendment 

exclusionary rule should be modified so as not to bar the use in the prosecution's case in chief of 

evidence obtained by officers acting in reasonable reliance on a search warrant issued by a 

detached and neutral magistrate but ultimately found to be unsupported by probable 

cause. To resolve this question, we must consider once again the tension between the sometimes 

competing goals of…deterring official misconduct and removing inducements to unreasonable 

invasions of privacy and…establishing procedures under which criminal defendants are 

"acquitted or convicted on the basis of all the evidence which exposes the truth." 

In August 1981, a confidential informant of unproven reliability informed an officer of the 

Burbank Police Department that two persons known to him as "Armando" and "Patsy" were 

selling large quantities of cocaine and methaqualone from their residence at 620 Price Drive in 

Burbank, Cal. The informant also indicated that he had witnessed a sale of methaqualone by 

"Patsy" at the residence approximately five months earlier and had observed at that time a 

shoebox containing a large amount of cash that belonged to "Patsy." He further declared that 

"Armando" and "Patsy" generally kept only small quantities of drugs at their residence and 

stored the remainder at another location in Burbank.  

On the basis of this information, the Burbank police initiated an extensive investigation 

focusing first on the Price Drive residence and later on two other residences as well. Cars parked 

at the Price Drive residence were determined to belong to respondents Armando Sanchez, who 
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had previously been arrested for possession of marihuana, and Patsy Stewart, who had no 

criminal record. During the course of the investigation, officers observed an automobile 

belonging to respondent Ricardo Del Castillo, who had previously been arrested for possession 

of 50 pounds of marihuana, arrive at the Price Drive residence. The driver of that car entered the 

house, exited shortly thereafter carrying a small paper sack, and drove away. A check of Del 

Castillo's probation records led the officers to respondent Alberto Leon, whose telephone number 

Del Castillo had listed as his employer's. Leon had been arrested in 1980 on drug charges, and a 

companion had informed the police at that time that Leon was heavily involved in the 

importation of drugs into this country. Before the current investigation began, the Burbank 

officers had learned that an informant had told a Glendale police officer that Leon stored a large 

quantity of methaqualone at his residence in Glendale. During the course of this investigation, 

the Burbank officers learned that Leon was living at 716 South Sunset Canyon in Burbank.  

Subsequently, the officers observed several persons, at least one of whom had prior drug 

involvement, arriving at the Price Drive residence and leaving with small packages; observed a 

variety of other material activity at the two residences as well as at a condominium at 7902 Via 

Magdalena; and witnessed a variety of relevant activity involving respondents' automobiles. The 

officers also observed respondents Sanchez and Stewart board separate flights for Miami. The 

pair later returned to Los Angeles together, consented to a search of their luggage that revealed 

only a small amount of marihuana, and left the airport. Based on these and other observations 

summarized in the affidavit, Officer Cyril Rombach of the Burbank Police Department, an 

experienced and well-trained narcotics investigator, prepared an application for a warrant to 

search 620 Price Drive, 716 South Sunset Canyon, 7902 Via Magdalena, and automobiles 

registered to each of the respondents for an extensive list of items believed to be related to 

respondents' drug-trafficking activities. Officer Rombach's extensive application was reviewed 

by several Deputy District Attorneys.  

A facially valid search warrant was issued in September 1981 by a State Superior Court Judge. 

The ensuing searches produced large quantities of drugs at the Via Magdalena and Sunset 

Canyon addresses and a small quantity at the Price Drive residence. Other evidence was 

discovered at each of the residences and in Stewart's and Del Castillo's automobiles. 

Respondents were indicted by a grand jury in the District Court for the Central District of 

California and charged with conspiracy to possess and distribute cocaine and a variety of 

substantive counts.  

The respondents then filed motions to suppress the evidence seized pursuant to the warrant. The 

District Court held an evidentiary hearing and, while recognizing that the case was a close one, 

granted the motions to suppress in part. It concluded that the affidavit was insufficient to 

establish probable cause, but did not suppress all of the evidence as to all of the respondents 

because none of the respondents had standing to challenge all of the searches. In response to a 

request from the Government, the court made clear that Officer Rombach had acted in good 

faith, but it rejected the Government's suggestion that the Fourth Amendment exclusionary rule 

should not apply where evidence is seized in reasonable, good-faith reliance on a search warrant. 

…[T]he Court of Appeals for the Ninth Circuit affirmed. The Court of Appeals first concluded 

that Officer Rombach's affidavit could not establish probable cause to search the Price Drive 

residence. To the extent that the affidavit set forth facts demonstrating the basis of the 
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informant's knowledge of criminal activity, the information included was fatally stale. The 

affidavit, moreover, failed to establish the informant's credibility. Accordingly, the Court of 

Appeals concluded that the information provided by the informant was inadequate under both 

prongs of the two-part test established in Aguilar v. Texas (1964) and Spinelli v. United States, 

(1969). The officers' independent investigation neither cured the staleness nor corroborated the 

details of the informant's declarations. The Court of Appeals then considered whether the 

affidavit formed a proper basis for the search of the Sunset Canyon residence. In its view, the 

affidavit included no facts indicating the basis for the informants' statements concerning 

respondent Leon's criminal activities and was devoid of information establishing the informants' 

reliability. Because these deficiencies had not been cured by the police investigation, the District 

Court properly suppressed the fruits of the search. The Court of Appeals refused the 

Government's invitation to recognize a good-faith exception to the Fourth Amendment 

exclusionary rule. 

The Government's petition for certiorari expressly declined to seek review of the lower courts' 

determinations that the search warrant was unsupported by probable cause and presented only 

the question "whether the Fourth Amendment exclusionary rule should be modified so as 

not to bar the admission of evidence seized in reasonable, good-faith reliance on a search 

warrant that is subsequently held to be defective." We granted certiorari to consider the 

propriety of such a modification. Although it undoubtedly is within our power to consider the 

question whether probable cause existed under the "totality of the circumstances" test announced 

last Term in Illinois v. Gates (1983), that question has not been briefed or argued; and it is also 

within our authority, which we choose to exercise, to take the case as it comes to us, accepting 

the Court of Appeals' conclusion that probable cause was lacking under the prevailing legal 

standards. 

We have concluded that, in the Fourth Amendment context, the exclusionary rule can be 

modified somewhat without jeopardizing its ability to perform its intended functions. 

Accordingly, we reverse the judgment of the Court of Appeals.  

Language in opinions of this Court and of individual Justices has sometimes implied that the 

exclusionary rule is a necessary corollary of the Fourth Amendment, Mapp v. Ohio; Olmstead v. 

United States, or that the rule is required by the conjunction of the Fourth and Fifth 

Amendments. Mapp. These implications need not detain us long. The Fifth Amendment theory 

has not withstood critical analysis or the test of time and the Fourth Amendment "has never been 

interpreted to proscribe the introduction of illegally seized evidence in all proceedings or against 

all persons." Stone v. Powell.  

The Fourth Amendment contains no provision expressly precluding the use of evidence obtained 

in violation of its commands, and an examination of its origin and purposes makes clear that the 

use of fruits of a past unlawful search or seizure "works no new Fourth Amendment wrong." 

United States v. Calandra. The wrong condemned by the Amendment is "fully accomplished" by 

the unlawful search or seizure itself and the exclusionary rule is neither intended nor able to 

"cure the invasion of the defendant's rights which he has already suffered." Stone v. Powell 

(dissenting). The rule thus operates as "a judicially created remedy designed to safeguard 

Fourth Amendment rights generally through its deterrent effect, rather than a personal 

constitutional right of the party aggrieved." United States v. Calandra. 
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Whether the exclusionary sanction is appropriately imposed in a particular case, our decisions 

make clear, is "an issue separate from the question whether the Fourth Amendment rights of the 

party seeking to invoke the rule were violated by police conduct." Illinois v. Gates. Only the 

former question is currently before us, and it must be resolved by weighing the costs and 

benefits of preventing the use in the prosecution's case in chief of inherently trustworthy tangible 

evidence obtained in reliance on a search warrant issued by a detached and neutral magistrate 

that ultimately is found to be defective.  

The substantial social costs exacted by the exclusionary rule for the vindication of Fourth 

Amendment rights have long been a source of concern. "Our cases have consistently recognized 

that unbending application of the exclusionary sanction to enforce ideals of governmental 

rectitude would impede unacceptably the truth-finding functions of judge and jury." An 

objectionable collateral consequence of this interference with the criminal justice system's truth-

finding function is that some guilty defendants may go free or receive reduced sentences as a 

result of favorable plea bargains. Particularly when law enforcement officers have acted in 

objective good faith or their transgressions have been minor, the magnitude of the benefit 

conferred on such guilty defendants offends basic concepts of the criminal justice system. 

Indiscriminate application of the exclusionary rule, therefore, may well "generate disrespect for 

the law and administration of justice." Accordingly, "as with any remedial device, the application 

of the rule has been restricted to those areas where its remedial objectives are thought most 

efficaciously served." United States v. Calandra. 

Close attention to those remedial objectives has characterized our recent decisions concerning 

the scope of the Fourth Amendment exclusionary rule. The Court has, to be sure, not seriously 

questioned…"the continued application of the rule to suppress evidence from the prosecution's 

case where a Fourth Amendment violation has been substantial and deliberate…" 

Nevertheless, the balancing approach that has evolved in various contexts…"forcefully suggests 

that the exclusionary rule be more generally modified to permit the introduction of evidence 

obtained in the reasonable good-faith belief that a search or seizure was in accord with the Fourth 

Amendment." Illinois v. Gates. 

In Stone v. Powell, the Court emphasized the costs of the exclusionary rule, expressed its view 

that limiting the circumstances under which Fourth Amendment claims could be raised in federal 

habeas corpus proceedings would not reduce the rule's deterrent effect and held that a state 

prisoner who has been afforded a full and fair opportunity to litigate a Fourth Amendment claim 

may not obtain federal habeas relief on the ground that unlawfully obtained evidence had been 

introduced at his trial. Proposed extensions of the exclusionary rule to proceedings other than the 

criminal trial itself have been evaluated and rejected under the same analytic approach. In United 

States v. Calandra, for example, we declined to allow grand jury witnesses to refuse to answer 

questions based on evidence obtained from an unlawful search or seizure since "any incremental 

deterrent effect which might be achieved by extending the rule to grand jury proceedings is 

uncertain at best." Similarly, in United States v. Janis, we permitted the use in federal civil 

proceedings of evidence illegally seized by state officials since the likelihood of deterring police 

misconduct through such an extension of the exclusionary rule was insufficient to outweigh its 

substantial social costs. In so doing, we declared that, "if…the exclusionary rule does not result 

in appreciable deterrence, then, clearly, its use in the instant situation is unwarranted." 
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As cases considering the use of unlawfully obtained evidence in criminal trials themselves make 

clear, it does not follow from the emphasis on the exclusionary rule's deterrent value that 

"anything which deters illegal searches is thereby commanded by the Fourth Amendment." 

Alderman v. United States.  In determining whether persons aggrieved solely by the introduction 

of damaging evidence unlawfully obtained from their co-conspirators or co-defendants could 

seek suppression, for example, we found that the additional benefits of such an extension of the 

exclusionary rule would not outweigh its costs. Standing to invoke the rule has thus been 

limited to cases in which the prosecution seeks to use the fruits of an illegal search or 

seizure against the victim of police misconduct. 

Even defendants with standing to challenge the introduction in their criminal trials of unlawfully 

obtained evidence cannot prevent every conceivable use of such evidence. Evidence obtained in 

violation of the Fourth Amendment and inadmissible in the prosecution's case in chief may be 

used to impeach a defendant's direct testimony. Walder v. United States (1954)… 

 

 

 

When considering the use of evidence obtained in violation of the Fourth Amendment in the 

prosecution's case in chief, moreover, we have declined to adopt a per se or "but for" rule that 

would render inadmissible any evidence that came to light through a chain of causation that 

began with an illegal arrest. Brown v. Illinois; Wong Sun v. United States. We also have held that 

a witness' testimony may be admitted even when his identity was discovered in an 

unconstitutional search. United States v. Ceccolini. The perception underlying these decisions—

that the connection between police misconduct and evidence of crime may be sufficiently 

attenuated to permit the use of that evidence at trial—is a product of considerations relating to 

the exclusionary rule and the constitutional principles it is designed to protect. In short, the 

"dissipation of the taint" concept that the Court has applied in deciding whether exclusion is 

appropriate in a particular case "attempts to mark the point at which the detrimental 

consequences of illegal police action become so attenuated that the deterrent effect of the 

exclusionary rule no longer justifies its cost." Brown v. Illinois. Not surprisingly in view of this 

purpose, an assessment of the flagrancy of the police misconduct constitutes an important 

step in the calculus. 

The same attention to the purposes underlying the exclusionary rule also has characterized 

decisions not involving the scope of the rule itself. We have not required suppression of the fruits 

of a search incident to an arrest made in good-faith reliance on a substantive criminal statute that 

subsequently is declared unconstitutional. Michigan v. DeFillippo (1979)… 

As yet, we have not recognized any form of good-faith exception to the Fourth Amendment 

exclusionary rule. But the balancing approach that has evolved during the years of experience 

with the rule provides strong support for the modification currently urged upon us. As we discuss 

below, our evaluation of the costs and benefits of suppressing reliable physical evidence 

seized by officers reasonably relying on a warrant issued by a detached and neutral 

For example, if the police illegally seize a pound of cocaine from the defendant’s home and 

he is foolish enough to take the stand in his own defense and deny he had possession of 

cocaine, the illegally seized cocaine can be used against him as an exception to the 

exclusionary rule!  In other words, it can then be used to “impeach his credibility.” 
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magistrate leads to the conclusion that such evidence should be admissible in the 

prosecution's case in chief.  

Because a search warrant "provides the detached scrutiny of a neutral magistrate, which is a 

more reliable safeguard against improper searches than the hurried judgment of a law 

enforcement officer 'engaged in the often competitive enterprise of ferreting out crime,'" we have 

expressed a strong preference for warrants and declared that "in a doubtful or marginal case a 

search under a warrant may be sustainable where without one it would fall." Reasonable minds 

frequently may differ on the question whether a particular affidavit establishes probable cause, 

and we have thus concluded that the preference for warrants is most appropriately effectuated by 

according "great deference" to a magistrate's determination. Spinelli v. United States. 

Deference to the magistrate, however, is not boundless. It is clear, first, that the deference 

accorded to a magistrate's finding of probable cause does not preclude inquiry into the knowing 

or reckless falsity of the affidavit on which that determination was based. Franks v. Delaware  

(1978). Second, the courts must also insist that the magistrate purport to "perform his 'neutral and 

detached' function and not serve merely as a rubber stamp for the police." Aguilar v. Texas. A 

magistrate failing to "manifest that neutrality and detachment demanded of a judicial officer 

when presented with a warrant application" and who acts instead as "an adjunct law enforcement 

officer" cannot provide valid authorization for an otherwise unconstitutional search. Lo-Ji Sales, 

Inc. v. New York  (1979).  

Third, reviewing courts will not defer to a warrant based on an affidavit that does not "provide 

the magistrate with a substantial basis for determining the existence of probable cause." 

Illinois v. Gates…Even if the warrant application was supported by more than a "bare bones" 

affidavit, a reviewing court may properly conclude that, notwithstanding the deference that 

magistrates deserve, the warrant was invalid because the magistrate's probable-cause 

determination reflected an improper analysis of the totality of the circumstances (Illinois v. 

Gates) or because the form of the warrant was improper in some respect. 

Only in the first of these three situations, however, has the Court set forth a rationale for 

suppressing evidence obtained pursuant to a search warrant; in the other areas, it has simply 

excluded such evidence without considering whether Fourth Amendment interests will be 

advanced. To the extent that proponents of exclusion rely on its behavioral effects on judges and 

magistrates in these areas, their reliance is misplaced. First, the exclusionary rule is designed to 

deter police misconduct rather than to punish the errors of judges and magistrates. Second, 

there exists no evidence suggesting that judges and magistrates are inclined to ignore or subvert 

the Fourth Amendment or that lawlessness among these actors requires application of the 

extreme sanction of exclusion. 

 

 

 

Third, and most important, we discern no basis, and are offered none, for believing that 

exclusion of evidence seized pursuant to a warrant will have a significant deterrent effect on the 

I’m not saying this case is wrongly decided.  I just point out the ever present assumption that 

“police can misfire,” but “judges can do no wrong.”  There likely is no evidence of the latter 

because the court did not take the time to look for it.  I am confident it exists alongside human 

failings in any and all professions, including the judiciary! 
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issuing judge or magistrate. Many of the factors that indicate that the exclusionary rule cannot 

provide an effective "special" or "general" deterrent for individual offending law enforcement 

officers apply as well to judges or magistrates. And, to the extent that the rule is thought to 

operate as a "systemic" deterrent on a wider audience, it clearly can have no such effect on 

individuals empowered to issue search warrants. Judges and magistrates are not adjuncts to the 

law enforcement team; as neutral judicial officers, they have no stake in the outcome of 

particular criminal prosecutions. The threat of exclusion thus cannot be expected significantly to 

deter them. Imposition of the exclusionary sanction is not necessary meaningfully to inform 

judicial officers of their errors, and we cannot conclude that admitting evidence obtained 

pursuant to a warrant while at the same time declaring that the warrant was somehow defective 

will in any way reduce judicial officers' professional incentives to comply with the Fourth 

Amendment, encourage them to repeat their mistakes, or lead to the granting of all colorable 

warrant requests. 

…One could argue that applying the exclusionary rule in cases where the police failed to 

demonstrate probable cause in the warrant application deters future inadequate presentations or 

"magistrate shopping" and thus promotes the ends of the Fourth Amendment. Suppressing 

evidence obtained pursuant to a technically defective warrant supported by probable cause also 

might encourage officers to scrutinize more closely the form of the warrant and to point out 

suspected judicial errors. We find such arguments speculative and conclude that suppression of 

evidence obtained pursuant to a warrant should be ordered only on a case-by-case basis and only 

in those unusual cases in which exclusion will further the purposes of the exclusionary rule. 

We have frequently questioned whether the exclusionary rule can have any deterrent effect when 

the offending officers acted in the objectively reasonable belief that their conduct did not violate 

the Fourth Amendment. "No empirical researcher, proponent or opponent of the rule, has yet 

been able to establish with any assurance whether the rule has a deterrent effect…" United States 

v. Janis. But even assuming that the rule effectively deters some police misconduct and provides 

incentives for the law enforcement profession as a whole to conduct itself in accord with the 

Fourth Amendment, it cannot be expected, and should not be applied, to deter objectively 

reasonable law enforcement activity. 

As we observed in Michigan v. Tucker (1974)…: 

"If the purpose of the exclusionary rule is to deter unlawful police conduct, then 

evidence obtained from a search should be suppressed only if it can be said that 

the law enforcement officer had knowledge, or may properly be charged with 

knowledge, that the search was unconstitutional under the Fourth Amendment."  

In short, where the officer's conduct is objectively reasonable, "excluding the evidence will not 

further the ends of the exclusionary rule in any appreciable way; for it is painfully apparent 

that…the officer is acting as a reasonable officer would and should act in similar circumstances. 

Excluding the evidence can in no way affect his future conduct unless it is to make him less 

willing to do his duty." Stone v. Powell (WHITE, J., dissenting). 

This is particularly true, we believe, when an officer acting with objective good faith has 

obtained a search warrant from a judge or magistrate and acted within its scope. In most such 
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cases, there is no police illegality and thus nothing to deter. It is the magistrate's responsibility to 

determine whether the officer's allegations establish probable cause and, if so, to issue a warrant 

comporting in form with the requirements of the Fourth Amendment. In the ordinary case, an 

officer cannot be expected to question the magistrate's probable-cause determination or his 

judgment that the form of the warrant is technically sufficient. "Once the warrant issues, there is 

literally nothing more the policeman can do in seeking to comply with the law." Penalizing the 

officer for the magistrate's error, rather than his own, cannot logically contribute to the 

deterrence of Fourth Amendment violations. 

We conclude that the marginal or nonexistent benefits produced by suppressing evidence 

obtained in objectively reasonable reliance on a subsequently invalidated search warrant 

cannot justify the substantial costs of exclusion. We do not suggest, however, that exclusion is 

always inappropriate in cases where an officer has obtained a warrant and abided by its terms. 

"Searches pursuant to a warrant will rarely require any deep inquiry into reasonableness," Illinois 

v. Gates, for "a warrant issued by a magistrate normally suffices to establish" that a law 

enforcement officer has "acted in good faith in conducting the search." United States v. Ross 

(1982). Nevertheless, the officer's reliance on the magistrate's probable-cause determination and 

on the technical sufficiency of the warrant he issues must be objectively reasonable (Harlow v. 

Fitzgerald) and it is clear that in some circumstances the officer will have no reasonable grounds 

for believing that the warrant was properly issued.  

Suppression therefore remains an appropriate remedy if the magistrate or judge in issuing a 

warrant was misled by information in an affidavit that the affiant knew was false or would have 

known was false except for his reckless disregard of the truth. The exception we recognize today 

will also not apply in cases where the issuing magistrate wholly abandoned his judicial role in 

the manner condemned in Lo-Ji Sales, Inc. v. New York (1979); in such circumstances, no 

reasonably well trained officer should rely on the warrant. Nor would an officer manifest 

objective good faith in relying on a warrant based on an affidavit "so lacking in indicia of 

probable cause as to render official belief in its existence entirely unreasonable." Finally, 

depending on the circumstances of the particular case, a warrant may be so facially deficient—

i.e., in failing to particularize the place to be searched or the things to be seized—that the 

executing officers cannot reasonably presume it to be valid. 

In so limiting the suppression remedy, we leave untouched the probable-cause standard and the 

various requirements for a valid warrant…The good-faith exception for searches conducted 

pursuant to warrants is not intended to signal our unwillingness strictly to enforce the 

requirements of the Fourth Amendment, and we do not believe that it will have this effect.  As 

we have already suggested, the good-faith exception, turning as it does on objective 

reasonableness, should not be difficult to apply in practice. When officers have acted pursuant to 

a warrant, the prosecution should ordinarily be able to establish objective good faith without a 

substantial expenditure of judicial time…  

In the absence of an allegation that the magistrate abandoned his detached and neutral 

role, suppression is appropriate only if the officers were dishonest or reckless in preparing 

their affidavit or could not have harbored an objectively reasonable belief in the existence 

of probable cause. Only respondent Leon has contended that no reasonably well trained police 

officer could have believed that there existed probable cause to search his house; significantly, 
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the other respondents advance no comparable argument. Officer Rombach's application for a 

warrant clearly was supported by much more than a "bare bones" affidavit. The affidavit related 

the results of an extensive investigation and, as the opinions of the divided panel of the Court of 

Appeals make clear, provided evidence sufficient to create disagreement among thoughtful and 

competent judges as to the existence of probable cause. Under these circumstances, the officers' 

reliance on the magistrate's determination of probable cause was objectively reasonable, and 

application of the extreme sanction of exclusion is inappropriate. Accordingly, the judgment of 

the Court of Appeals is Reversed…  

DISSENT:  Justice BRENNAN/MARSHALL…It now appears that the Court's victory over the 

Fourth Amendment is complete…The majority ignores the fundamental constitutional 

importance of what is at stake here. While the machinery of law enforcement and indeed the 

nature of crime itself have changed dramatically since the Fourth Amendment became part of the 

Nation's fundamental law in 1791, what the Framers understood then remains true today—that 

the task of combating crime and convicting the guilty will in every era seem of such critical and 

pressing concern that we may be lured by the temptations of expediency into forsaking our 

commitment to protecting individual liberty and privacy. It was for that very reason that the 

Framers of the Bill of Rights insisted that law enforcement efforts be permanently and 

unambiguously restricted in order to preserve personal freedoms… 

…The Court holds that physical evidence seized by police officers reasonably relying upon 

a warrant issued by a detached and neutral magistrate is admissible in the prosecution's 

case in chief, even though a reviewing court has subsequently determined either that the 

warrant was defective or that those officers failed to demonstrate when applying for the 

warrant that there was probable cause to conduct the search. I have no doubt that these 

decisions will prove in time to have been a grave mistake… 

Because seizures are executed principally to secure evidence, and because such evidence 

generally has utility in our legal system only in the context of a trial supervised by a judge, 

it is apparent that the admission of illegally obtained evidence implicates the same 

constitutional concerns as the initial seizure of that evidence. Indeed, by admitting 

unlawfully seized evidence, the judiciary becomes a part of what is in fact a single 

governmental action prohibited by the terms of the Amendment. Once that connection 

between the evidence-gathering role of the police and the evidence-admitting function of the 

courts is acknowledged, the plausibility of the Court's interpretation becomes more suspect. 

Certainly nothing in the language or history of the Fourth Amendment suggests that a 

recognition of this evidentiary link between the police and the courts was meant to be foreclosed. 

It is difficult to give any meaning at all to the limitations imposed by the Amendment if 

they are read to proscribe only certain conduct by the police but to allow other agents of 

the same government to take advantage of evidence secured by the police in violation of its 

requirements. The Amendment therefore must be read to condemn not only the initial 

unconstitutional invasion of privacy—which is done, after all, for the purpose of securing 

evidence—but also the subsequent use of any evidence so obtained…  
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For my part, "the right of the people to be secure in their persons, houses, papers, and effects, 

against unreasonable searches and seizures" comprises a personal right to exclude all evidence 

secured by means of unreasonable searches and seizures. The right to be free from the initial 

invasion of privacy and the right of exclusion are coordinate components of the central 

embracing right to be free from unreasonable searches and seizures.  

Such a conception of the rights secured by the Fourth Amendment was unquestionably the 

original basis of what has come to be called the exclusionary rule when it was first formulated in 

Weeks…The heart of the Weeks opinion, and for me the beginning of wisdom about the Fourth 

Amendment's proper meaning, is found in the following passage:  

"If letters and private documents can…be seized and held and used in evidence 

against a citizen accused of an offense, the protection of the Fourth Amendment 

declaring his right to be secure against such searches and seizures is of no value, 

and, so far as those thus placed are concerned, might as well be stricken from the 

Constitution. The efforts of the courts and [federal] officials to bring the guilty to 

punishment, praiseworthy as they are, are not to be aided by the sacrifice of those 

great principles established by years of endeavor and suffering which have 

resulted in their embodiment in the fundamental law of the land. The United 

States Marshal could only have invaded the house of the accused when armed 

with a warrant issued as required by the Constitution…Instead, he acted without 

sanction of law, doubtless prompted by the desire to bring further proof to the aid 

of the Government, and under color of his office undertook to make a seizure of 

private papers in direct violation of the constitutional prohibition against such 

action…To sanction such proceedings would be to affirm by judicial decision a 

manifest neglect if not an open defiance of the prohibitions of the Constitution, 

intended for the protection of the people against such unauthorized action." 

…As the Court in Weeks clearly recognized, the obligations cast upon government by the 

Fourth Amendment are not confined merely to the police. In the words of Justice Holmes: "If 

the search and seizure are unlawful as invading personal rights secured by the Constitution those 

rights would be infringed yet further if the evidence were allowed to be used." Dodge v. United 

States (1926)… 

The Court has frequently bewailed the "cost" of excluding reliable evidence. In large part, this 

criticism rests upon a refusal to acknowledge the function of the Fourth Amendment itself. If 

nothing else, the Amendment plainly operates to disable the government from gathering 

information and securing evidence in certain ways. In practical terms, of course, this 

restriction of official power means that some incriminating evidence inevitably will go 

undetected if the government obeys these constitutional restraints. It is the loss of that 

evidence that is the "price" our society pays for enjoying the freedom and privacy 

safeguarded by the Fourth Amendment. Thus, some criminals will go free not, in Justice 

These issues are especially difficult.  It is true, is it not, that the judiciary’s role in what turns 

out to be an improperly issued search warrant is just as much a function of admissibility of 

evidence as the role of the police, or so it would seem.  
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(then Judge) Cardozo's misleading epigram, "because the constable has blundered," People 

v. Defore, but rather because official compliance with Fourth Amendment requirements 

makes it more difficult to catch criminals. Understood in this way, the Amendment directly 

contemplates that some reliable and incriminating evidence will be lost to the government; 

therefore, it is not the exclusionary rule, but the Amendment itself that has imposed this 

cost… 

[T]he Court should restore to its proper place the principle framed 70 years ago in Weeks that an 

individual whose privacy has been invaded in violation of the Fourth Amendment has a right 

grounded in that Amendment to prevent the government from subsequently making use of any 

evidence so obtained… 

If the overall educational effect of the exclusionary rule is considered, application of the rule to 

even those situations in which individual police officers have acted on the basis of a reasonable 

but mistaken belief that their conduct was authorized can still be expected to have a considerable 

long-term deterrent effect. If evidence is consistently excluded in these circumstances, police 

departments will surely be prompted to instruct their officers to devote greater care and 

attention to providing sufficient information to establish probable cause when applying for a 

warrant, and to review with some attention the form of the warrant that they have been issued, 

rather than automatically assuming that whatever document the magistrate has signed will 

necessarily comport with Fourth Amendment requirements.  

After today's decisions, however, that institutional incentive will be lost. Indeed, the Court's 

"reasonable mistake" exception to the exclusionary rule will tend to put a premium on 

police ignorance of the law. Armed with the assurance provided by today's decisions that 

evidence will always be admissible whenever an officer has "reasonably" relied upon a warrant, 

police departments will be encouraged to train officers that if a warrant has simply been signed, 

it is reasonable, without more, to rely on it. Since in close cases there will no longer be any 

incentive to err on the side of constitutional behavior, police would have every reason to adopt a 

"let's-wait-until-it's-decided" approach in situations in which there is a question about a warrant's 

validity or the basis for its issuance. 

…Creation of this new exception for good-faith reliance upon a warrant implicitly tells 

magistrates that they need not take much care in reviewing warrant applications, since 

their mistakes will from now on have virtually no consequence: If their decision to issue a 

warrant was correct, the evidence will be admitted; if their decision was incorrect but the 

police relied in good faith on the warrant, the evidence will also be admitted…Although the 

Court is correct to note that magistrates do not share the same stake in the outcome of a 

criminal case as the police, they nevertheless need to appreciate that their role is of some 

moment in order to continue performing the important task of carefully reviewing warrant 

applications. Today's decisions effectively remove that incentive. 

Moreover, the good-faith exception will encourage police to provide only the bare minimum of 

information in future warrant applications. The police will now know that if they can secure a 

warrant, so long as the circumstances of its issuance are not "entirely unreasonable," all police 

conduct pursuant to that warrant will be protected from further judicial review. The clear 

incentive that operated in the past to establish probable cause adequately because reviewing 
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courts would examine the magistrate's judgment carefully --- has now been so completely 

vitiated that the police need only show that it was not "entirely unreasonable" under the 

circumstances of a particular case for them to believe that the warrant they were issued was 

valid. The long-run effect unquestionably will be to undermine the integrity of the warrant 

process…  

When the public, as it quite properly has done in the past as well as in the present, demands that 

those in government increase their efforts to combat crime, it is all too easy for those government 

officials to seek expedient solutions. In contrast to such costly and difficult measures as building 

more prisons, improving law enforcement methods, or hiring more prosecutors and judges to 

relieve the overburdened court systems in the country's metropolitan areas, the relaxation of 

Fourth Amendment standards seems a tempting, costless means of meeting the public's demand 

for better law enforcement. In the long run, however, we as a society pay a heavy price for such 

expediency, because as Justice Jackson observed, the rights guaranteed in the Fourth 

Amendment "are not mere second-class rights but belong in the catalog of indispensable 

freedoms." Once lost, such rights are difficult to recover. There is hope, however, that in time 

this or some later Court will restore these precious freedoms to their rightful place as a primary 

protection for our citizens against overreaching officialdom.  I dissent.  

DISSENT:  Justice STEVENS…The exclusionary rule is designed to prevent violations of the 

Fourth Amendment…If the police cannot use evidence obtained through warrants issued on less 

than probable cause, they have less incentive to seek those warrants, and magistrates have less 

incentive to issue them…  

Until today, however, every time the police have violated the applicable commands of the 

Fourth Amendment a court has been prepared to vindicate that Amendment by preventing 

the use of evidence so obtained in the prosecution's case in chief against those whose rights 

have been violated. Today, for the first time, this Court holds that although the 

Constitution has been violated, no court should do anything about it at any time and in any 

proceeding. In my judgment, the Constitution requires more. Courts simply cannot escape their 

responsibility for redressing constitutional violations if they admit evidence obtained through 

unreasonable searches and seizures, since the entire point of police conduct that violates the 

Fourth Amendment is to obtain evidence for use at trial. If such evidence is admitted, then the 

courts become not merely the final and necessary link in an unconstitutional chain of events, but 

its actual motivating force… 

It is of course true that the exclusionary rule exerts a high price—the loss of probative evidence 

of guilt. But that price is one courts have often been required to pay to serve important social 

goals. That price is also one the Fourth Amendment requires us to pay, assuming as we must that 

the Framers intended that its strictures "shall not be violated." For in all such cases, as Justice 

Stewart has observed, "the same extremely relevant evidence would not have been obtained had 

the police officer complied with the commands of the fourth amendment in the first place." 

…We could, of course, facilitate the process of administering justice to those who violate the 

criminal laws by ignoring the commands of the Fourth Amendment—indeed, by ignoring the 

entire Bill of Rights—but it is the very purpose of a Bill of Rights to identify values that may not 
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be sacrificed to expediency. In a just society those who govern, as well as those who are 

governed, must obey the law… 


