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JACOBSON v. MASSACHUSETTS 

SUPREME COURT OF THE UNITED STATES 

197 U.S. 11 

February 20, 1905 

[7 – 2] 

 

This case involves the validity, under the Constitution of the United States, of certain 

provisions in the statutes of Massachusetts relating to vaccination.  

The Revised Laws of that commonwealth provide that 'the board of health of a city or town, if, in 

its opinion, it is necessary for the public health or safety, shall require and enforce the 

vaccination and revaccination of all the inhabitants thereof, and shall provide them with the 

means of free vaccination. Whoever, being over twenty-one years of age and not under 

guardianship, refuses or neglects to comply with such requirement shall forfeit $5.'...  

The board of health of the city of Cambridge, Massachusetts, on the 27th day of February, 1902, 

adopted [a regulation to eliminate smallpox from their community by requiring adults to be 

vaccinated.]... 

[Jacobson, an adult,] refused and neglected to comply with such requirement...The government 

put in evidence the above regulations adopted by the board of health, and made proof tending to 

show that its chairman informed the defendant that, by refusing to be vaccinated, he would incur 

the penalty provided by the statute, and would be prosecuted therefor; that he offered to 

vaccinate the defendant without expense to him; and that the offer was declined, and defendant 

refused to be vaccinated.  
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The prosecution having introduced no other evidence, the defendant made numerous offers of 

proof. But the trial court ruled that each and all of the facts offered to be proved by the defendant 

were immaterial, and excluded all proof of them. 

 

  

 

 

The defendant, standing upon his offers of proof, and introducing no evidence, asked numerous 

instructions to the jury, among which were the following: 

That § 137 of chapter 75 of the Revised Laws of Massachusetts was in derogation of the 

rights secured to the defendant by the preamble to the Constitution of the United States, 

and tended to subvert and defeat the purposes of the Constitution as declared in its 

preamble;  

That the section referred to was in derogation of the rights secured to the defendant by the 

14th Amendment of the Constitution of the United States, and especially of the clauses of 

that amendment providing that no state shall make or enforce any law abridging the 

privileges or immunities of citizens of the United States, nor deprive any person of life, 

liberty, or property without due process of law, nor deny to any person within its 

jurisdiction the equal protection of the laws; and  

That said section was opposed to the spirit of the Constitution.  

Each of defendant's prayers for instructions was rejected...A verdict of guilty was thereupon 

returned...He was sentenced by the court to pay a fine of $5. And the court ordered that he stand 

committed until the fine was paid.  

 

 

OPINION: Harlan...The authority of the state to enact this statute is to be referred to what is 

commonly called the police power—a power which the state did not surrender when becoming a 

member of the Union under the Constitution. Although this court has refrained from any attempt 

to define the limits of that power, yet it has distinctly recognized the authority of a state to enact 

quarantine laws and 'health laws of every description;' indeed, all laws that relate to matters 

completely within its territory and which do not by their necessary operation affect the people of 

other states. According to settled principles, the police power of a state must be held to embrace, 

at least, such reasonable regulations established directly by legislative enactment as will protect 

the public health and the public safety. It is equally true that the state may invest local bodies 

called into existence for purposes of local administration with authority in some appropriate way 

to safeguard the public health and the public safety. The mode or manner in which those results 

are to be accomplished is within the discretion of the state, subject, of course, so far as Federal 

So, what is an offer of proof? When a judge rules that evidence is not admissible for some 

legal reason, the attorney then makes an “offer of proof” outside the presence of the jury by 

entering the evidence into the record so that, on appeal, the appellate court can make an 

informed judgment of whether or not the evidence not heard by the jury should have been 

heard. 

“Prayer” in this context is synonymous with “request.” “Derogation” in this context is 

synonymous with “contrary to.” 
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power is concerned, only to the condition that no rule prescribed by a state, nor any regulation 

adopted by a local governmental agency acting under the sanction of state legislation, shall 

contravene the Constitution of the United States, nor infringe any right granted or secured by that 

instrument. A local enactment or regulation, even if based on the acknowledged police powers of 

a state, must always yield in case of conflict with the exercise by the general government of any 

power it possesses under the Constitution, or with any right which that instrument gives or 

secures. 

We come, then, to inquire whether any right given or secured by the Constitution is invaded by 

the statute as interpreted by the state court. The defendant insists that his liberty is invaded when 

the state subjects him to fine or imprisonment for neglecting or refusing to submit to vaccination; 

that a compulsory vaccination law is unreasonable, arbitrary, and oppressive, and, therefore, 

hostile to the inherent right of every free man to care for his own body and health in such way as 

to him seems best; and that the execution of such a law against one who objects to vaccination, 

no matter for what reason, is nothing short of an assault upon his person. But the liberty secured 

by the Constitution of the United States to every person within its jurisdiction does not 

import an absolute right in each person to be, at all times and in all circumstances, wholly 

freed from restraint. There are manifold restraints to which every person is necessarily 

subject for the common good. On any other basis organized society could not exist with 

safety to its members. Society based on the rule that each one is a law unto himself would 

soon be confronted with disorder and anarchy...In Crowley v. Christensen, we said: 'The 

possession and enjoyment of all rights are subject to such reasonable conditions as may be 

deemed by the governing authority of the country essential to the safety, health, peace, 

good order, and morals of the community. Even liberty itself, the greatest of all rights, is 

not unrestricted license to act according to one's own will. It is only freedom from restraint 

under conditions essential to the equal enjoyment of the same right by others. It is, then, 

liberty regulated by law.' In the Constitution of Massachusetts adopted in 1780 it was laid 

down as a fundamental principle of the social compact that the whole people covenants with 

each citizen, and each citizen with the whole people, that all shall be governed by certain laws 

for 'the common good,' and that government is instituted 'for the common good, for the 

protection, safety, prosperity, and happiness of the people, and not for the profit, honor, or 

private interests of any one man, family, or class of men.' The good and welfare of the 

commonwealth, of which the legislature is primarily the judge, is the basis on which the police 

power rests in Massachusetts...  

There is, of course, a sphere within which the individual may assert the supremacy of his 

own will, and rightfully dispute the authority of any human government, especially of any 

free government existing under a written constitution, to interfere with the exercise of that 

will. But it is equally true that in every well-ordered society charged with the duty of 

conserving the safety of its members the rights of the individual in respect of his liberty 

may at times, under the pressure of great dangers, be subjected to such restraint, to be 

enforced by reasonable regulations, as the safety of the general public may demand. An 

American citizen arriving at an American port on a vessel in which, during the voyage, there had 

been cases of yellow fever or Asiatic cholera, he, although apparently free from disease himself, 

may yet, in some circumstances, be held in quarantine against his will on board of such vessel or 

in a quarantine station, until it be ascertained by inspection, conducted with due diligence, that 
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the danger of the spread of the disease among the community at large has disappeared. The 

liberty secured by the 14th Amendment, this court has said, consists, in part, in the right of a 

person 'to live and work where he will' (Allgeyer v. Louisiana); and yet he may be compelled, 

by force if need be, against his will and without regard to his personal wishes or his 

pecuniary interests, or even his religious or political convictions, to take his place in the 

ranks of the army of his country, and risk the chance of being shot down in its defense. It is 

not, therefore, true that the power of the public to guard itself against imminent danger 

depends in every case involving the control of one's body upon his willingness to submit to 

reasonable regulations established by the constituted authorities, under the sanction of the 

state, for the purpose of protecting the public collectively against such danger...  

 

 

 

If there is any such power in the judiciary to review legislative action in respect of a matter 

affecting the general welfare, it can only be when that which the legislature has done comes 

within the rule that, if a statute purporting to have been enacted to protect the public health, the 

public morals, or the public safety, has no real or substantial relation to those objects, or is, 

beyond all question, a plain, palpable invasion of rights secured by the fundamental law, it is the 

duty of the courts to so adjudge, and thereby give effect to the Constitution. 

Whatever may be thought of the expediency of this statute, it cannot be affirmed to be, beyond 

question, in palpable conflict with the Constitution. Nor, in view of the methods employed to 

stamp out the disease of smallpox, can anyone confidently assert that the means prescribed by 

the state to that end has no real or substantial relation to the protection of the public health and 

the public safety. Such an assertion would not be consistent with the experience of this and other 

countries whose authorities have dealt with the disease of smallpox. And the principle of 

vaccination as a means to prevent the spread of smallpox has been enforced in many states by 

statutes making the vaccination of children a condition of their right to enter or remain in public 

schools...  

In a free country, where the government is by the people, through their chosen representatives, 

practical legislation admits of no other standard of action, for what the people believe is for the 

common welfare must be accepted as tending to promote the common welfare, whether it does in 

fact or not. Any other basis would conflict with the spirit of the Constitution, and would sanction 

measures opposed to a Republican form of government. While we do not decide, and cannot 

decide, that vaccination is a preventive of smallpox, we take judicial notice of the fact that this is 

the common belief of the people of the state, and, with this fact as a foundation, we hold that the 

statute in question is a health law, enacted in a reasonable and proper exercise of the police 

power... 

We are not prepared to hold that a minority, residing or remaining in any city or town where 

smallpox is prevalent, and enjoying the general protection afforded by an organized local 

government, may thus defy the will of its constituted authorities, acting in good faith for all, 

under the legislative sanction of the state. If such be the privilege of a minority, then a like 

Jacobson was not urging a religious exemption from vaccination. The Court, here, was 

alluding to the idea that folks can be compelled (therefore, against their will) to fight for their 

country in spite of religious convictions. Well, that may be a bit over the top. We shall see as 

we continue the journey. 
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privilege would belong to each individual of the community, and the spectacle would be 

presented of the welfare and safety of an entire population being subordinated to the notions of a 

single individual who chooses to remain a part of that population. We are unwilling to hold it to 

be an element in the liberty secured by the Constitution of the United States that one 

person, or a minority of persons, residing in any community and enjoying the benefits of its 

local government, should have the power thus to dominate the majority when supported in 

their action by the authority of the state. While this court should guard with firmness every 

right appertaining to life, liberty, or property as secured to the individual by the supreme 

law of the land, it is of the last importance that it should not invade the domain of local 

authority except when it is plainly necessary to do so in order to enforce that law. The 

safety and the health of the people of Massachusetts are, in the first instance, for that 

commonwealth to guard and protect. They are matters that do not ordinarily concern the 

national government. So far as they can be reached by any government, they depend, 

primarily, upon such action as the state, in its wisdom, may take; and we do not perceive 

that this legislation has invaded any right secured by the Federal Constitution.  

Before closing this opinion we deem it appropriate, in order to prevent misapprehension as to our 

views, to observe—perhaps to repeat a thought already sufficiently expressed, namely—that the 

police power of a state, whether exercised directly by the legislature, or by a local body acting 

under its authority, may be exerted in such circumstances, or by regulations so arbitrary and 

oppressive in particular cases, as to justify the interference of the courts to prevent wrong and 

oppression. Extreme cases can be readily suggested. Ordinarily such cases are not safe guides in 

the administration of the law. It is easy, for instance, to suppose the case of an adult who is 

embraced by the mere words of the act, but yet to subject him to vaccination in a particular 

condition of his health or body would be cruel and inhuman in the last degree. We are not to be 

understood as holding that the statute was intended to be applied to such a case, or, if it was so 

intended, that the judiciary would not be competent to interfere and protect the health and life of 

the individual concerned. 'All laws,' this court has said, 'should receive a sensible construction. 

General terms should be so limited in their application as not to lead to injustice, oppression, or 

an absurd consequence. It will always, therefore, be presumed that the legislature intended 

exceptions to its language which would avoid results of this character. The reason of the law in 

such cases should prevail over its letter.' Until otherwise informed by the highest court of 

Massachusetts, we are not inclined to hold that the statute establishes the absolute rule that an 

adult must be vaccinated if it be apparent or can be shown with reasonable certainty that he is not 

at the time a fit subject of vaccination, or that vaccination, by reason of his then condition, would 

seriously impair his health, or probably cause his death. No such case is here presented. 

[Jacobson was] in perfect health and a fit subject of vaccination, and yet, while remaining in the 

community, refused to obey the statute and the regulation adopted in execution of its provisions 

for the protection of the public health and the public safety, confessedly endangered by the 

presence of a dangerous disease.  

We now decide only that the statute covers the present case, and that nothing clearly appears that 

would justify this court in holding it to be unconstitutional and inoperative in its application to 

[Jacobson].  

The judgment of the court below must be affirmed.  
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DISSENT: Brewer/Peckham...dissent. 

 

 

 

Justices Brewer and Peckham dissented, but did not write an opinion. 

His conviction, therefore, stands. 

Conclusion: On the facts before the Court, nothing in the U.S. Constitution prohibits a State, 

in the exercise of its police power, from fining an adult who refuses to be vaccinated.    


