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What is an establishment of religion?  This case is lengthy.  Please, please don’t give up on it.
Most cases can be heavily edited.  This one just cannot be glossed over.  Most of it is rather easy
to read...much easier than Marbury v. Madison.  It is also very important to this area of the law.
Both sides of the issue present sound arguments for their positions.  

The primary importance of this case for our purposes is not the outcome; rather, this case takes
us on a journey of how these clauses came to be and why the Framers were so concerned with
the role of religion in the society they were trying to craft.

Justice Jackson’s dissent eludes to Lord Byron’s “Don Juan (Canto I).”  You never know what
you will find within the borders of a Supreme Court Opinion.

EVERSON v. BOARD OF EDUCATION
SUPREME COURT OF THE UNITED STATES

330 U.S. 1
February 10, 1947

[5 - 4]

OPINION:  Justice Black...A New Jersey statute authorizes its local school districts to make rules
and contracts for the transportation of children to and from schools.  The appellee, a township board
of education, acting pursuant to this statute, authorized reimbursement to parents of money
expended by [the parents] for the bus transportation of their children on regular busses
operated by the public transportation system. Part of this money was for the payment of
transportation of some children in the community to Catholic parochial schools.  These church
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schools give their students, in addition to secular education, regular religious instruction conforming
to the religious tenets and modes of worship of the Catholic Faith. The superintendent of these
schools is a Catholic priest.  [The statute reads]:

Whenever in any district there are children living remote from any schoolhouse, the
board of education of the district may make rules and contracts for the transportation
of such children to and from school, including the transportation of school children
to and from school other than a public school, except such school as is operated for
profit in whole or in part.

When any school district provides any transportation for public school children to
and from school, transportation from any point in such established school route to
any other point in such established school route shall be supplied to school children
residing in such school district in going to and from school other than a public
school, except such school as is operated for profit in whole or in part.

...The only contention here is that the state statute and the resolution...violate the Federal
Constitution...[in that] the statute and the resolution forced inhabitants to pay taxes to help
support and maintain schools which are dedicated to, and which regularly teach, the Catholic
Faith — [this] is alleged to be a use of state power to support church schools contrary to the
prohibition of the 1  Amendment which the 14  Amendment made applicable to the states...st th

The New Jersey statute is challenged as a "law respecting an establishment of religion."  The
1  Amendment, as made applicable to the states by the 14 ...commands that a state "shall make nost th

law respecting an establishment of religion, or prohibiting the free exercise thereof..."  These words
of the 1  Amendment reflected in the minds of early Americans a vivid mental picture of conditionsst

and practices which they fervently wished to stamp out in order to preserve liberty for themselves
and for their posterity.  Doubtless their goal has not been entirely reached; but so far has the Nation
moved toward it that the expression "law respecting an establishment of religion," probably does not
so vividly remind present-day Americans of the evils, fears, and political problems that caused that
expression to be written into our Bill of Rights. Whether this New Jersey law is one respecting an
"establishment of religion" requires an understanding of the meaning of that language, particularly
with respect to the imposition of taxes. Once again, therefore, it is not inappropriate briefly to review
the background and environment of the period in which that constitutional language was fashioned
and adopted.

A large proportion of the early settlers of this country came here from Europe to escape the bondage
of laws which compelled them to support and attend government-favored churches.  The centuries
immediately before and contemporaneous with the colonization of America had been filled with
turmoil, civil strife, and persecutions, generated in large part by established sects determined to
maintain their absolute political and religious supremacy. With the power of government supporting
them, at various times and places, Catholics had persecuted Protestants, Protestants had persecuted
Catholics, Protestant sects had persecuted other Protestant sects, Catholics of one shade of belief had
persecuted Catholics of another shade of belief, and all of these had from time to time persecuted
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Jews.  In efforts to force loyalty to whatever religious group happened to be on top and in league
with the government of a particular time and place, men and women had been fined, cast in jail,
cruelly tortured, and killed. Among the offenses for which these punishments had been inflicted were
such things as speaking disrespectfully of the views of ministers of government-established churches,
non-attendance at those churches, expressions of non-belief in their doctrines, and failure to pay
taxes and tithes to support them.

These practices of the old world were transplanted to and began to thrive in the soil of the new
America.  The very charters granted by the English Crown to the individuals...designated to make
the laws [for the colonies]...authorized [them]...to erect religious establishments which all, whether
believers or non-believers, would be required to support and attend.  An exercise of this authority
was accompanied by a repetition of many of the old-world practices and persecutions.  Catholics
found themselves hounded and proscribed because of their faith; Quakers who followed their
conscience went to jail; Baptists were peculiarly obnoxious to certain dominant Protestant sects; men
and women of varied faiths who happened to be in a minority in a particular locality were persecuted
because they steadfastly persisted in worshiping God only as their own consciences dictated.  And
all of these dissenters were compelled to pay tithes and taxes to support government-sponsored
churches whose ministers preached inflammatory sermons designed to strengthen and consolidate
the established faith by generating a burning hatred against dissenters.

These practices became so commonplace as to shock the freedom-loving colonials into a feeling
of abhorrence.  The imposition of taxes to pay ministers' salaries and to build and maintain churches
and church property aroused their indignation.  It was these feelings which found expression in the
1  Amendment...The people [of Virginia], as elsewhere, reached the conviction that individualst

religious liberty could be achieved best under a government which was stripped of all power
to tax, to support, or otherwise to assist any or all religions, or to interfere with the beliefs of
any religious individual or group.

The movement toward this end reached its dramatic climax in Virginia in 1785-86 when the Virginia
legislative body was about to renew Virginia's tax levy for the support of the established church.
Thomas Jefferson and James Madison led the fight against this tax. Madison wrote his great
Memorial and Remonstrance against the law.  In it, he eloquently argued that a true religion did
not need the support of law; that no person, either believer or non-believer, should be taxed
to support a religious institution of any kind; that the best interest of a society required that
the minds of men always be wholly free; and that cruel persecutions were the inevitable result
of government-established religions. Madison's Remonstrance [resulted in the Virginia]...
Assembly enacting the famous "Virginia Bill for Religious Liberty" originally written by Thomas
Jefferson.  The preamble to that Bill [and the statute itself] stated...:

Whatever your ultimate opinion of how the Supremes have handled “religion,” it would seem only
fair that we not lose sight of the historical background underlying the basis for these clauses.
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Everson is the first case to hold that the “establishment clause” of the 1  Amendment, applicablest

to Congress, is also applicable to the States and other governmental bodies through the
“incorporation” of the 1  & 14  Amendments.st th

"Almighty God hath created the mind free; that all attempts to influence it by
temporal punishments or burthens, or by civil incapacitations, tend only to beget
habits of hypocrisy and meanness, and are a departure from the plan of the Holy
author of our religion, who being Lord both of body and mind, yet chose not to
propagate it by coercions on either...; that to compel a man to furnish contributions
of money for the propagation of opinions which he disbelieves, is sinful and
tyrannical; that even the forcing him to support this or that teacher of his own
religious persuasion, is depriving him of the comfortable liberty of giving his
contributions to the particular pastor, whose morals he would make his pattern..."

"That no man shall be compelled to frequent or support any religious worship, place,
or ministry whatsoever, nor shall be enforced, restrained, molested, or burthened in
his body or goods, nor shall otherwise suffer on account of his religious opinions or
belief..." 

This Court has previously recognized that the provisions of the 1  Amendment, in the drafting andst

adoption of which Madison and Jefferson played such leading roles, had the same objective and were
intended to provide the same protection against governmental intrusion on religious liberty as the
Virginia statute. Reynolds v. United States ...Prior to the adoption of the 14  Amendment, the 11 th st

Amendment did not apply as a restraint against the states. Most of them did soon provide similar
constitutional protections for religious liberty. But some states persisted for about half a century
in imposing restraints upon the free exercise of religion and in discriminating against
particular religious groups.  In recent years, so far as the provision against the establishment of a
religion is concerned, the question has most frequently arisen in connection with proposed state aid
to church schools and efforts to carry on religious teachings in the public schools in accordance with
the tenets of a particular sect...[The numerous state court decisions]...show the difficulty in drawing
the line between tax legislation which provides funds for the welfare of the general public and
that which is designed to support institutions which teach religion...

The "establishment of religion" clause of the 1  Amendment means at least this: Neither ast

state nor the Federal Government can set up a church.  Neither can pass laws which aid one
religion, aid all religions, or prefer one religion over another.  Neither can force nor influence
a person to go to or to remain away from church against his will or force him to profess a
belief or disbelief in any religion.  No person can be punished for entertaining or professing
religious beliefs or disbeliefs, for church attendance or non-attendance.  No tax in any amount,
large or small, can be levied to support any religious activities or institutions,  whatever they
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may be called, or whatever form they may adopt to teach or practice religion.  Neither a state
nor the Federal Government can, openly or secretly, participate in the affairs of any religious
organizations or groups and vice versa. In the words of Jefferson, the clause against
establishment of religion by law was intended to erect "a wall of separation between church
and State."  Reynolds v. United States.

We must consider the New Jersey statute in accordance with the foregoing limitations imposed by
the 1  Amendment...New Jersey cannot consistently with the "establishment of religion"st

clause...contribute tax-raised funds to the support of an institution which teaches the tenets
and faith of any church.  On the other hand, other language of the amendment commands that
New Jersey cannot hamper its citizens in the free exercise of their own religion.  Consequently,
it cannot exclude individual Catholics, Lutherans, Mohammedans, Baptists, Jews, Methodists, Non-
believers, Presbyterians, or the members of any other faith, because of their faith, or lack of it, from
receiving the benefits of public welfare legislation. While we do not mean to intimate that a state
could not provide transportation only to children attending public schools, we must be careful, in
protecting the citizens of New Jersey against state-established churches, to be sure that we do not
inadvertently prohibit New Jersey from extending its general state law benefits to all its citizens
without regard to their religious belief.

Measured by these standards, we cannot say that the  1  Amendment prohibits New Jerseyst

from spending tax-raised funds to pay the bus fares of parochial school pupils as a part of a
general program under which it pays the fares of pupils attending public and other schools.
It is undoubtedly true that children are helped to get to church schools. There is even a possibility
that some of the children might not be sent to the church schools if the parents were compelled to
pay their children's bus fares out of their own pockets when transportation to a public school would
have been paid for by the State. The same possibility exists where the state requires a local transit
company to provide reduced fares to school children including those attending parochial schools, or
where a municipally owned transportation system undertakes to carry all school children free of
charge. Moreover, state-paid policemen, detailed to protect children going to and from church
schools from the very real hazards of traffic, would serve much the same purpose and accomplish
much the same result as state provisions intended to guarantee free transportation of a kind which
the state deems to be best for the school children's welfare.  And parents might refuse to risk their
children to the serious danger of traffic accidents going to and from parochial schools, the
approaches to which were not protected by policemen. Similarly, parents might be reluctant to permit
their children to attend schools which the state had cut off from such general government services
as ordinary police and fire protection, connections for sewage disposal, public highways and
sidewalks. Of course, cutting off church schools from these services, so separate and so indisputably
marked off from the religious function, would make it far more difficult for the schools to operate.
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But such is obviously not the purpose of the 1  Amendment. That Amendment requires the statest

to be a neutral in its relations with groups of
religious believers and non-believers; it does
not require the state to be their adversary.
State power is no more to be used so as to
handicap religions than it is to favor them.

This Court has said that parents may, in the
discharge of their duty under state compulsory
education laws, send their children to a
religious rather than a public school if the
school meets the secular educational
requirements which the state has power to
impose. See Pierce v. Society of Sisters.  It2

appears that these parochial schools meet New
Jersey's requirements. The State contributes no
money to the schools. It does not support them.
Its legislation, as applied, does no more than

provide a general program to help parents get their children, regardless of their religion, safely and
expeditiously to and from accredited schools.

The 1  Amendment has erected a wall between church and state.  That wall must be kept highst

and impregnable. We could not approve the slightest breach.  New Jersey has not breached
it here.  [The laws are constitutional.]

DISSENT:  Justice Jackson/Frankfurter...I have a sympathy...with Catholic citizens who are
compelled by law to pay taxes for public schools..., but...the undertones of the opinion, advocating
complete and uncompromising separation of Church from State, seem utterly discordant with
its conclusion yielding support to their commingling in educational matters.  The case which
irresistibly comes to mind as the most fitting precedent is that of Julia who, according to Byron's
reports, "whispering 'I will ne'er consent,' -- consented."

...The Court concludes that this "legislation, as applied, does no more than provide a general program
to help parents get their children, regardless of their religion, safely and expeditiously to and from
accredited schools," and it draws a comparison between "state provisions intended to guarantee free

Regardless of how you feel about the establishment clause or this outcome in principle, the
concluding statement is a joke. High and impregnable? Reimbursing parents for transportation
to private religious schools with tax dollars? And, they could not approve of the slightest breach?
Come on!
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We should seriously question the suggestion that the majority has upheld a system that reimburses
Catholic parents, but not Baptist parents. There is nothing in the record to indicate that is true.
The likelihood is that this school district does not have any non-Catholic religious based schools
within its boundaries.

transportation" for school children with services such as police and fire protection...The facts will
not bear that construction.

The Township of Ewing is not furnishing transportation to the children in any form; it is not
operating school busses itself or contracting for their operation; and it is not performing any public
service of any kind with this taxpayer's money.  All school children are left to ride as ordinary paying
passengers on the regular busses operated by the public transportation system.  What the Township
does, and what the taxpayer complains of, is at stated intervals to reimburse parents for the fares
paid, provided the children attend either public schools or Catholic Church schools. This expenditure
of tax funds has no possible effect on the child's safety or expedition in transit.  As passengers on
the public busses they travel as fast and no faster, and are as safe and no safer, since their parents are
reimbursed as before.

...The New Jersey Act in question makes the character of the school, not the needs of the children,
determine the eligibility of parents to reimbursement.  The Act permits payment for transportation
to parochial schools or public schools but prohibits it to private schools operated in whole or in part
for profit.  Children often are sent to private schools because their parents feel that they require more
individual instruction than public schools can provide, or because they are backward or defective and
need special attention.  If all children of the state were objects of impartial solicitude, no reason is
obvious for denying transportation reimbursement to students of this class, for these often are as
needy and as worthy as those who go to public or parochial schools.  Refusal to reimburse those who
attend such schools is understandable only in the light of a purpose to aid the schools, because the
state might well abstain from aiding a profit-making private enterprise. Thus, under the Act and
resolution brought to us by this case, children are classified according to the schools they attend and
are to be aided if they attend the public schools or private Catholic schools, and they are not allowed
to be aided if they attend private secular schools or private religious schools of other faiths.

...Whether the taxpayer constitutionally can be made to contribute aid to parents of students because
of their attendance at parochial schools depends upon the nature of those schools and their relation
to the Church. The Constitution says nothing of education. It lays no obligation on the states to
provide schools and does not undertake to regulate state systems of education if they see fit to
maintain them.  But they cannot...invade rights secured to citizens by the Constitution of the United
States.  One of our basic rights is to be free of taxation to support a transgression of the constitutional
command that the authorities "shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof..."

It is no exaggeration to say that the whole historic conflict in temporal policy between the Catholic
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Church and non-Catholics comes to a focus in their respective school policies.  The Roman Catholic
Church...does not leave the individual to pick up religion by chance.  It relies on early and indelible
indoctrination in the faith and order of the Church by the word and example of persons consecrated
to the task.

Our public school, if not a product of Protestantism, at least is more consistent with it than
with the Catholic culture and scheme of values.  It is a relatively recent development dating
from about 1840.  It is organized on the premise that secular education can be isolated from
all religious teaching so that the school can inculcate all needed temporal knowledge and also
maintain a strict and lofty neutrality as to religion.  The assumption is that after the individual
has been instructed in worldly wisdom he will be better fitted to choose his religion.  Whether
such a disjunction is possible, and if possible whether it is wise, are questions I need not try
to answer.

I should be surprised if any Catholic would deny that the parochial school is a vital, if not the most
vital, part of the Roman Catholic Church...Its growth and cohesion, discipline and loyalty, spring
from its schools...To render tax aid to its Church school is indistinguishable to me from
rendering the same aid to the Church itself.

...The state cannot maintain a Church and it can no more tax its citizens to furnish free carriage to
those who attend a Church. The prohibition against establishment of religion cannot be circumvented
by a subsidy, bonus or reimbursement of expense to individuals for receiving religious instruction
and indoctrination.

The Court, however, compares this to other subsidies and loans to individuals and says, "Nor does
it follow that a law has a private rather than a public purpose because it provides that tax-raised
funds will be paid to reimburse individuals on account of money spent by them in a way which
furthers a public program."  Of course, the state may pay out tax-raised funds to relieve pauperism,
but it may not under our Constitution do so to induce or reward piety.  It may spend funds to secure
old age against want, but it may not spend funds to secure religion against skepticism. It may
compensate individuals for loss of employment, but it cannot compensate them for adherence to a
creed.

It seems to me that the basic fallacy in the Court's reasoning, which accounts for its failure to apply
the principles it avows, is in ignoring the essentially religious test by which beneficiaries of this
expenditure are selected. A policeman protects a Catholic, of course -- but not because he is a
Catholic; it is because he is a man and a member of our society. The fireman protects the Church
school -- but not because it  is a Church school; it is because it is property, part of the assets of our
society.  Neither the fireman nor the policeman has to ask before he renders aid "Is this man
or building identified with the Catholic Church?" But before these school authorities draw a
check to reimburse for a student's fare they must ask just that question, and if the school is a
Catholic one they may render aid because it is such, while if it is of any other faith or is run
for profit, the help must be withheld.  
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As stated, because it is likely that the only religious schools in this district are Catholic, the
dissent is disingenuous in suggesting that the question which must be asked is, “Are these kids
going to a Catholic school?”  In fact, the question that must be asked is, “Are these kids going to
an accredited not-for-profit school, public or otherwise?” 

To consider the converse of the Court's reasoning will best disclose its fallacy. That there is no
parallel between police and fire protection and this plan of reimbursement is apparent from the
incongruity of the limitation of this Act if applied to police and fire service.  Could we sustain an Act
that said the police shall protect pupils on the way to or from public schools and Catholic schools
but not while going to and coming from other schools, and firemen shall extinguish a blaze in public
or Catholic school buildings but shall not put out a blaze in Protestant Church schools or private
schools operated for profit?  That is the true analogy to the case we have before us and I should think
it pretty plain that such a scheme would not be valid.

...[The majority does not answer] the proposition...that the effect of the [1  Amendment] was to takest

every form of propagation of religion out of the realm of things which could directly or indirectly
be made public business and thereby be supported in whole or in part at taxpayers' expense. That is
a difference which the Constitution sets up between religion and almost every other subject matter
of legislation, a difference which goes to the very root of religious freedom and which the Court is
overlooking today. This freedom...was intended not only to keep the states' hands out of
religion, but to keep religion's hands off the state, and, above all, to keep bitter religious
controversy out of public life by denying to every denomination any advantage from getting
control of public policy or the public purse.  Those great ends I cannot but think are immeasurably
compromised by today's decision.

This policy of our Federal Constitution has never been wholly pleasing to most religious
groups. They all are quick to invoke its protections; they all are irked when they feel its
restraints.  This Court has gone a long way, if not an unreasonable way, to hold that public business
of such paramount importance as maintenance of public order, protection of the privacy of the home,
and taxation may not be pursued by a state in a way that even indirectly will interfere with religious
proselyting.

But we cannot have it both ways.  Religious teaching cannot be a private affair when the state seeks
to impose regulations which infringe on it indirectly, and a public affair when it comes to taxing
citizens of one faith to aid another, or those of no faith to aid all. If these principles seem harsh in
prohibiting aid to Catholic education, it must not be forgotten that it is the same Constitution
that alone assures Catholics the right to maintain these schools at all when predominant local
sentiment would forbid them.  Pierce v. Society of Sisters.  Nor should I think that those who
have done so well without this aid would want to see this separation between Church and State
broken down.  If the state may aid these religious schools, it may therefore regulate them...
The great purposes of the Constitution do not depend on the approval or convenience of those they
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restrain. I cannot read the history of the struggle to separate political from ecclesiastical affairs...
without a conviction that the Court today is unconsciously giving the clock's hands a backward turn.

DISSENT:  Justice Rutledge/Frankfurter/Jackson/Burton...

"Well aware that Almighty God hath created the mind free;...that to compel a man
to furnish contributions of money for the propagation of opinions which he
disbelieves, is sinful and tyrannical;...”

"We, the General Assembly, do enact, That no man shall be compelled to frequent 
or support any religious worship, place, or ministry whatsoever, nor shall be
enforced, restrained, molested, or burthened in his body or goods, nor shall otherwise
suffer, on account of his religious opinions or belief..."

[The foregoing is]:  "A Bill for Establishing Religious Freedom," enacted by the General Assembly
of Virginia, January 19, 1786.

I cannot believe that the great author of those words [Thomas Jefferson]...could have joined in this
decision. Neither so high nor so impregnable today as yesterday is the wall raised between
church and state by Virginia's great statute of religious freedom and the 1  Amendment...st

Not simply an established church, but any law respecting an establishment of religion is forbidden.
The Amendment...is the compact and exact summation of its author's views formed during his long
struggle for religious freedom. In Madison's own words characterizing Jefferson's Bill
for Establishing Religious Freedom, the guaranty he put in our national charter, like the
bill he piloted through the Virginia Assembly, was "a Model of technical precision, and
perspicuous brevity."  Madison could not have confused "church" and "religion," or "an
established church" and "an establishment of religion."

The Amendment's purpose was not to strike merely at the official establishment of a
single sect, creed or religion, outlawing only a formal relation such as had prevailed in
England and some of the colonies. Necessarily it was to uproot all such relationships.
But the object was broader than separating church and state in this narrow sense. It was
to create a complete and permanent separation of the spheres of religious activity and civil authority
by comprehensively forbidding every form of public aid or support for religion...

No  one would claim today that the Amendment is constricted, in "prohibiting the free
exercise" of religion, to securing the free exercise of some formal or creedal observance, of one
sect or of many.  It secures all forms of religious expression, creedal, sectarian or nonsectarian,
wherever and however taking place, except conduct which trenches upon the like freedoms of
others or clearly and presently endangers the community's good order and security.  For the
protective purposes of this phase of the basic freedom, street preaching, oral or by distribution
of literature, has been given "the same high estate under the 1  Amendment as...worship in thest
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churches and preaching from the pulpits." And on this basis parents have been held entitled
to send their children to private, religious schools.  Pierce v. Society of Sisters. Accordingly,
daily religious education commingled with secular is "religion" within the guaranty's
comprehensive scope. So are religious training and teaching in whatever form.  The word
connotes the broadest content, determined not by the form or formality of the teaching or
where it occurs, but by its essential nature  regardless of those details.  “Religion" has the same
broad significance in the twin prohibition concerning "an establishment." The Amendment
was not duplicitous.  "Religion" and "establishment" were not used in any formal or technical
sense.  The prohibition broadly forbids state support, financial or other, of religion in any
guise, form or degree.  It outlaws all use of public funds for religious purposes...

Madison was certain in his own mind that under the Constitution "there is not a shadow of right in
the general government to intermeddle with religion" and that "this subject is, for the honor of
America, perfectly free and unshackled.  The government has no jurisdiction over it..."  Nevertheless
he pledged that he would work for a Bill of Rights, including a specific guaranty of religious
freedom, and Virginia, with other states, ratified the Constitution on this assurance...

Madison opposed every form and degree of official relation between religion and civil authority.
For him religion was a wholly private matter beyond the scope of civil power either to restrain or to
support.  Denial or abridgment of religious freedom was a violation of rights both of conscience and
of natural equality.  State aid was no less obnoxious or destructive to freedom and to religion itself
than other forms of state interference.  "Establishment" and "free exercise" were correlative and
coextensive ideas, representing only different facets of the single great and fundamental freedom.
The Remonstrance, following the Virginia statute's example, referred to the history of religious
conflicts and the effects of all sorts of establishments, current and historical, to suppress religion's
free exercise. With Jefferson, Madison believed that to tolerate any fragment of establishment would
be by so much to perpetuate restraint upon that freedom...

In no phase was he more unrelentingly absolute than in opposing state support or aid by taxation. Not
even "three pence" contribution was thus to be exacted from any citizen for such a purpose.
Remonstrance, Par. 3...The principle was as much to prevent "the interference of law in religion" as
to restrain religious intervention in political matters...

Compulsory attendance upon religious exercises went out early in the process of separating church
and state, together with forced observance of religious forms and ceremonies. Test oaths and
religious qualification for office followed later. These things none devoted to our great tradition of
religious liberty would think of bringing back. Hence today, apart from efforts to inject religious
training or exercises and sectarian issues into the public schools, the only serious surviving threat
to maintaining that complete and permanent  separation of religion and civil power which the  1st

Amendment commands is through use of the taxing power to support religion, religious establish-
ments, or establishments having a religious foundation whatever their form or special religious
function.
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Does New Jersey's action furnish support for religion by use of the taxing power?  Certainly
it does, if the test remains undiluted as Jefferson and Madison made it, that money taken by
taxation from one is not to be used or given to support another's religious training or belief,
or indeed one's own.  Today as then the furnishing of "contributions of money for the propagation
of opinions which he disbelieves" is the forbidden exaction; and the prohibition is absolute for
whatever measure brings that consequence and whatever amount may be sought or given to that end.

...When [these taxes are] used to pay for transportation to religious schools, the Catholic taxpayer
to the extent of his proportionate share pays for the transportation of Lutheran, Jewish and otherwise
religiously affiliated children to receive their non-Catholic religious instruction. Their parents
likewise pay proportionately for the transportation of Catholic children to receive Catholic
instruction. Each thus contributes to "the propagation of opinions which he disbelieves" in so far as
their religions differ, as do others who accept no creed without regard to those differences.  Each thus
pays taxes also to support the teaching of his own religion, an exaction equally forbidden since it
denies "the comfortable liberty" of giving one's contribution to the particular agency of instruction
he approves...

An appropriation from the public treasury to pay the cost of transportation to Sunday school, to
weekday special classes at the church or parish house, or to the meetings of various young people's
religious societies, such as the Y.M.C.A., the Y.W.C.A., the Y.M.H.A., or the Epworth League,
could not withstand...constitutional attack.  This would be true, whether or not secular activities were
mixed with the religious. If such an appropriation could not stand, then it is hard to see how one
becomes valid for the same thing upon the more extended scale of daily instruction...

Payment of transportation is no more, nor is it any the less essential to education, whether religious
or secular, than payment for tuitions, for teachers' salaries, for buildings, equipment and necessary
materials. Nor is it any the less directly related, in a school giving religious instruction, to the
primary religious objective all those essential items of cost are intended to achieve.  No rational line
can be drawn between payment for such larger, but not more necessary, items and payment for
transportation. The only line that can be so drawn is one between more dollars and less.  Certainly
in this realm such a line can be no valid constitutional measure.  Now, as in Madison's time, not the
amount but the principle of assessment is wrong.

But we are told that the New Jersey statute is valid in its present application because the
appropriation is for a public, not a private purpose, namely, the promotion of education, and
the majority accept this idea in the conclusion that all we have here is "public welfare
legislation."

...If the fact alone be determinative that religious schools are engaged in education, thus promoting
the general and individual welfare, together with the legislature's decision that the payment of public
moneys for their aid makes their work a public function, then I can see no possible basis, except one
of dubious legislative policy, for the state's refusal to make full appropriation for support of private,
religious schools, just as is done for public instruction. There could not be, on that basis, valid
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constitutional objection.

...We have here then one substantial issue, not two.  To say that New Jersey's appropriation and her
use of the power of taxation for raising the funds appropriated are not for public purposes but are for
private ends, is to say that they are for the support of religion and religious teaching. Conversely, to
say that they are for public purposes is to say that they are not for religious ones.

This is precisely for the reason that education which includes religious training and teaching, and its
support, have been made matters of private right and function, not public, by the very terms of the
1  Amendment. That is the effect not only in its guaranty of religion's free exercise, but also in thest

prohibition of establishments. It was on this basis of the private character of the function of religious
education that this Court held parents entitled to send their children to private, religious schools.
Pierce v. Society of Sisters.  Now it declares in effect that the appropriation of public funds to defray
part of the cost of attending those schools is for a public purpose.  If so, I do not understand why the
state cannot go farther or why this case approaches the verge of its power...

Our constitutional policy...does not deny the value or the necessity for religious training,
teaching or observance. Rather it secures their free exercise.  But to that end it does deny that
the state can undertake or sustain them in any form or degree...

The reasons underlying the Amendment's policy have not vanished with time or diminished
in force. Now as when it was adopted the price of religious freedom is double. It is that the
church and religion shall live both within and upon that freedom. There cannot be freedom of
religion, safeguarded by the state, and intervention by the church or its agencies in the state's domain
or dependency on its largesse. The great condition of religious liberty is that it be maintained
free from sustenance, as also from other interferences, by the state.  For when it comes to rest
upon that secular foundation it vanishes with the resting.  Public money devoted to payment of
religious costs, educational or other, brings the quest for more [as well as] the struggle of sect against
sect for the larger share or for any...That is precisely the history of societies which have had an
established religion and dissident groups [and is] the very thing Jefferson and Madison experienced
and sought to guard against...The end of such strife cannot be other than to destroy the cherished
liberty.  The dominating group will achieve the dominant benefit; or all will embroil the state
in their dissensions...

The Court concludes that the aid so given is not "support" of religion.  It is rather only support of
education as such, without reference to its religious content, and thus becomes public welfare
legislation.  To this elision of the religious element from the case is added gloss in two respects, one
that the aid extended partakes of the nature of a safety measure, the other that failure to provide it
would make the state unneutral in religious matters, discriminating against or hampering such
children concerning public benefits all others receive...  

This approach, if valid, supplies a ready method for nullifying the Amendment's guaranty, not only
for this case and others involving small grants in aid for religious education, but equally for larger
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ones...

This is not therefore just a little case over bus fares. In paraphrase of Madison, distant as it may be
in its present form from a complete establishment of religion, it differs from it only in degree; and
is the first step in that direction.  Today as in his time "the same authority which can force a citizen
to contribute three pence only...for the support of any one [religious] establishment, may force him"
to pay more; or "to conform to any other establishment in all cases whatsoever."  And now, as then,
"either...we must say, that the will of the Legislature is the only measure of their authority; and that
in the plenitude of this authority, they may sweep away all our fundamental rights; or, that they are
bound to leave this particular right untouched and sacred."  Remonstrance, Par. 15.

...No one conscious of religious values can be unsympathetic toward the burden which our
constitutional separation puts on parents who desire religious instruction mixed with secular for their
children. They pay taxes for others' children's education, at the same time the added cost of
instruction for their own.  Nor can one happily see benefits denied to children which others receive,
because in conscience they or their parents for them desire a different kind of training others do not
demand. But if those feelings should prevail, there would be an end to our historic constitutional
policy and command.  No more unjust or discriminatory in fact is it to deny attendants at religious
schools the cost of their transportation than it is to deny them tuitions, sustenance for their teachers,
or any other educational expense which others receive at public cost.  Hardship in fact there is which
none can blink. But, for assuring to those who undergo it the greater, the most comprehensive
freedom, it is one written by design and firm intent into our basic law.

Of course discrimination in the legal sense does not exist. The child attending the religious school
has the same right as any other to attend the public school.  But he foregoes exercising it because the
same guaranty which assures this freedom forbids the public school or any agency of the state to give
or aid him in securing the religious instruction he seeks.

Were he to accept the common school, he would be the first to protest the teaching there of any creed
or faith not his own.  And it is precisely for the reason that their atmosphere is wholly secular that
children are not sent to public schools under the Pierce doctrine. But that is a constitutional
necessity, because we have staked the very existence of our country on the faith that complete
separation between the state and religion is best for the state and best for religion.
Remonstrance, Par. 8, 12...Nor is the case comparable to one of furnishing fire or police protection,
or access to public highways. These things are matters of common right, part of the general need for
safety.  Certainly the fire department must not stand idly by while the church burns.  Nor is this
reason why the state should pay the expense of transportation...of the cost of religious
education...Two great drives are constantly in motion to abridge, in the name of education, the
complete division of religion and civil authority which our forefathers made.  One is to introduce
religious education and observances into the public schools. The other, to obtain public funds for the
aid and support of various private religious schools. In my opinion both avenues were closed by the
Constitution...We should not be less strict to keep strong and untarnished the one side of the shield
of religious freedom than we have been of the other. The judgment should be reversed.
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Note that all justices agree on the “wall of separation” principle, but disagree as to how “high and
impregnable” it should be.  The Court searches for “original intent” of the Framers.  That intent
could be in the mind of the beholder..

This case shows how tough it is to distinguish between public welfare legislation to provide
benefits intended “for all” and benefits tending to “establish” religion.  Also, note that when the
Court tries to adopt lasting principles, subsequent cases show how difficult that is to do.  For
example, the Everson Court listed a number of “clear” prohibitions; yet, the prohibition of “aiding
all religions” has arguably fallen with the Walz tax case we will come to down the road.
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