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v.
MORGAN HILL UNIFIED SCHOOL DISTRICT
No. 11-17858
UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT
February 27, 2014
OPINION: McKEOWN...We are asked again to consider the delicate relationship between
students' First Amendment rights and the operational and safety needs of schools. As we noted in
Wynar v. Douglas County School District (9th Cir. 2013), "school administrators face the
daunting task of evaluating potential threats of violence and keeping their students safe without
impinging on their constitutional rights." In this case, after school officials learned of threats of
race-related violence during a school-sanctioned celebration of Cinco de Mayo, the school asked
a group of students to remove clothing bearing images of the American flag.
The [American flag] students brought a civil rights suit...alleging violations of their federal and
state constitutional rights to freedom of expression, equal protection, and due process. We affirm
the district court's [ruling in favor of the school and against the students.] School officials
anticipated violence or substantial disruption of or material interference with school activities,
and their response was tailored to the circumstances. As a consequence, we conclude that school
officials did not violate the students' rights to freedom of expression, due process, or equal
protection.
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BACKGROUND
This case arose out of the events of May 5, 2010, Cinco de Mayo, at Live Oak High School
("Live Oak" or "the School"), part of the Morgan Hill Unified School District in Northern
California. The Cinco de Mayo celebration was presented in the "spirit of cultural appreciation."
It was described as honoring "the pride and community strength of the Mexican people who
settled this valley and who continue to work here." The school likened it to St. Patrick's Day or
Oktoberfest. The material facts are not in dispute.
Live Oak had a history of violence among students, some gang-related and some drawn along
racial lines. In the six years that Nick Boden served as principal, he observed at least thirty fights
on campus, both between gangs and between Caucasian and Hispanic students. A police officer
is stationed on campus every day to ensure safety on school grounds.
On Cinco de Mayo in 2009, a year before the events relevant to this appeal, there was an
altercation on campus between a group of predominantly Caucasian students and a group of
Mexican students. The groups exchanged profanities and threats. Some students hung a
makeshift American flag on one of the trees on campus, and as they did, the group of Caucasian
students began clapping and chanting "USA." A group of Mexican students had been walking
around with the Mexican flag, and in response to the white students' flag-raising, one Mexican
student shouted "f*** them white boys, f*** them white boys." When Assistant Principal
Miguel Rodriguez told the student to stop using profane language, the student said, "But
Rodriguez, they are racist. They are being racist. F*** them white boys. Let's f*** them up."
Rodriguez removed the student from the area.
At least one party to this appeal, student M.D., wore American flag clothing to school on Cinco
de Mayo 2009. M.D. was approached by a male student who, in the words of the district court,
"shoved a Mexican flag at him and said something in Spanish expressing anger at M.D.'s
clothing."
A year later, on Cinco de Mayo 2010, a group of Caucasian students, including the students
bringing this appeal, wore American flag shirts to school. A female student approached M.D.
that morning, motioned to his shirt, and asked, "Why are you wearing that? Do you not like
Mexicans?" D.G. and D.M. were also confronted about their clothing before "brunch break."
As Rodriguez was leaving his office before brunch break, a Caucasian student approached him,
and said, "You may want to go out to the quad area. There might be some—there might be some
issues." During the break, another student called Rodriguez over to a group of Mexican students,
said that she was concerned about a group of students wearing the American flag, and said that
"there might be problems." Rodriguez understood her to mean that there might be a physical
altercation. A group of Mexican students asked Rodriguez why the Caucasian students "get to
wear their flag out when we don't get to wear our flag?"
Boden directed Rodriguez to have the students either turn their shirts inside out or take them off.
The students refused to do so.
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Rodriguez met with the students and explained that he was concerned for their safety. The
students did not dispute that their attire put them at risk of violence. Plaintiff D.M. said that he
was "willing to take on that responsibility" in order to continue wearing his shirt. Two of the
students, M.D. and D.G., said they would have worn the flag clothing even if they had known
violence would be directed toward them.
School officials permitted M.D. and another student not a party to this action to return to class,
because Boden considered their shirts, whose imagery was less "prominent," to be "less likely to
get them singled out, targeted for any possible recrimination," and "significantly different in
terms of what he saw as being potential for targeting."
The officials offered the remaining students the choice either to turn their shirts inside out or to
go home for the day with excused absences that would not count against their attendance records.
Students D.M. and D.G. chose to go home. Neither was disciplined.
In the aftermath of the students' departure from school, they received numerous threats from
other students. D.G. was threatened by text message on May 6, and the same afternoon, received
a threatening phone call from a caller saying he was outside of D.G.'s home. D.M. and M.D.
were likewise threatened with violence, and a student at Live Oak overheard a group of
classmates saying that some gang members would come down from San Jose to "take care of"
the students. Because of these threats, the students did not go to school on May 7.
The students and their parents, acting as guardians, brought suit...against Morgan Hill Unified
School District ("the District")...alleging violations of their...constitutional rights to freedom of
expression...equal protection and due process.
[The District Court ruled in favor of the school and against the students,] holding that school
officials did not violate the students' federal or state constitutional rights...The question on appeal
is...whether...the students' constitutional rights...[were violated.]
ANALYSIS
I. FIRST AMENDMENT CLAIMS
We analyze the students' claims under the well-recognized framework of Tinker v. Des Moines
(1969). Under Tinker, students may "express their opinions, even on controversial subjects...if
they do so without materially and substantially interfering with the requirements of appropriate
discipline in the operation of the school and without colliding with the rights of others."
There was no evidence the American flag students, of their own doing or their own words,
interfered with anything.
To "justify prohibition of a particular expression of opinion," school officials "must be able to
show that their action was caused by something more than a mere desire to avoid the discomfort
and unpleasantness that always accompany an unpopular viewpoint."
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This Court presumes that wearing an American flag is seen as unpopular by the school. I
don’t see any evidence of that whatsoever. The school was concerned about the safety of the
American flag students...period...regardless of how the school felt about the American flag.
That said, "conduct by the student, in class or out of it, which for any reason—whether it stems
from time, place, or type of behavior—materially disrupts classwork or involves substantial
disorder or invasion of the rights of others is, of course, not immunized by the constitutional
guarantee of freedom of speech." Under Tinker, schools may prohibit speech that "might
reasonably lead school authorities to forecast substantial disruption of or material interference
with school activities" or that constitutes an "actual or nascent interference with the schools'
work or...collision with the rights of other students to be secure and to be let alone." As we have
explained, "the First Amendment does not require school officials to wait until disruption
actually occurs before they may act. In fact, they have a duty to prevent the occurrence of
disturbances." Karp v. Becken (9th Cir. 1973). Indeed, in the school context, "the level of
disturbance required to justify official intervention is relatively lower in a public school than it
might be on a street corner."
Although Tinker guides our analysis, the facts of this case distinguish it sharply from Tinker, in
which students' "pure speech" was held to be constitutionally protected. In contrast to Tinker, in
which there was "no evidence whatever of petitioners' interference, actual or nascent, with the
schools' work or of collision with the rights of other students to be secure and to be let alone,"
there was evidence of nascent and escalating violence at Live Oak.
The Court is wrong. There was evidence of disruption/interference in Tinker.
On the morning of May 5, 2010, each of the three students was confronted about their clothing
by other students, one of whom approached student M.D. and asked, "Why are you wearing that?
Do you not like Mexicans?" Before the brunch break, Rodriguez learned of the threat of a
physical altercation. During the break, Rodriguez was warned about impending violence by a
second student. The warnings of violence came, as the district court noted, "in the context of
ongoing racial tension and gang violence within the school, and after a near-violent altercation
had erupted during the prior Cinco de Mayo over the display of an American flag." Threats
issued in the aftermath of the incident were so real that the parents of the students involved in
this suit kept them home from school two days later.
The minimal restrictions on the students were not conceived of as an "urgent wish to avoid the
controversy," as in Tinker, or as a trumped-up excuse to tamp down student expression. The
controversy and tension remained, but the school's actions presciently avoided an altercation.
Unlike in Tinker, where "even an official memorandum prepared after the students' suspension
that listed the reasons for the ban on wearing the armbands made no reference to the anticipation
of such disruption," school officials here explicitly referenced anticipated disruption, violence,
and concerns about student safety in conversations with students at the time of the events, in
conversations the same day with the students and their parents, and in a memorandum and press
release circulated the next day.
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The message of this Court to the students is that terrorism rules...thugs rule...threats can snuff
out freedom of speech. That may be required, for the safety of minors is job #1. However, I
see no reason why the school is permitted to censor the American flag while not censoring the
Mexican form of attire.
In keeping with our precedent, school officials' actions were tailored to avert violence and
focused on student safety, in at least two ways. For one, officials restricted the wearing of certain
clothing, but did not punish the students.
The attempt to distinguish Tinker is laughable. This is no different.
School officials have greater constitutional latitude to suppress student speech than to punish it.
In Karp, we held that school officials could "curtail the exercise of First Amendment rights when
they could reasonably forecast material interference or substantial disruption," but could not
discipline the student without "showing justification for their action."...
For another, officials did not enforce a blanket ban on American flag apparel, but instead
allowed two students to return to class when it became clear that their shirts were unlikely to
make them targets of violence. The school distinguished among the students based on the
perceived threat level, and did not embargo all flag-related clothing.
Finally, whereas the conduct in Tinker expressly did "not concern aggressive, disruptive action
or even group demonstrations," school officials at Live Oak reasonably could have understood
the students' actions as falling into any of those three categories, particularly in the context of the
2009 altercation. The events of 2010 took place in the shadow of similar disruptions a year
earlier, and pitted racial or ethnic groups against each other. Moreover, students warned officials
that there might be physical fighting at the break.
Our role is not to second-guess the decision to have a Cinco de Mayo celebration or the
precautions put in place to avoid violence.
I can agree with that, but that is precisely what the Supreme Court did in Tinker.
"We review...with deference schools' decisions in connection with the safety of their students
even when freedom of expression is involved," keeping in mind that "deference does not mean
abdication." As in Wynar, the question here is not whether the threat of violence was real, but
only whether it was "reasonable for the school to proceed as though it were." Karp (noting that
"Tinker does not demand a certainty that disruption will occur, but rather the existence of facts
which might reasonably lead school officials to forecast substantial disruption"). Here, both the
specific events of May 5, 2010, and the pattern of which those events were a part made it
reasonable for school officials to proceed as though the threat of a potentially violent disturbance
was real. We hold that school officials, namely Rodriguez, did not act unconstitutionally, under
either the First Amendment or Article I, § 2(a) of the California Constitution, in asking students
to turn their shirts inside out, remove them, or leave school for the day with an excused absence
in order to prevent substantial disruption or violence at school.
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II. EQUAL PROTECTION CLAIM
The students' equal protection claim is a variation of their First Amendment challenge...They
allege that they were treated differently than students wearing the colors of the Mexican flag, and
that their speech was suppressed because their viewpoint was disfavored. We note that the
students had no response when asked why they chose to wear flag clothing on the day in
question. The school responds that it had a viewpoint-neutral reason—student safety—for
suppressing the speech in question, and that they treated "all students for whose safety they
feared in the same manner."
Government action that suppresses protected speech in a discriminatory manner may violate both
the First Amendment and the Equal Protection Clause. R.A.V. v. City of St. Paul (1992) (noting
that the Supreme Court "has occasionally fused the First Amendment into the Equal Protection
Clause in this fashion, but...with the acknowledgment...that the First Amendment underlies its
analysis"). Where plaintiffs allege violations of the Equal Protection Clause relating to
expressive conduct, we employ "essentially the same" analysis as we would in a case alleging
only content or viewpoint discrimination under the First Amendment. Barr v. Lafon (6th Cir.
2008).
In the school context, we look again to Tinker. See also Barr Porter v. Ascension Parish Sch. Bd.
(5th Cir. 2004) (stating that Tinker "applies to school regulations directed at specific student
viewpoints"). According to Tinker, schools are not forced to "prohibit the wearing of all symbols
of political or controversial significance" in order to justify a prohibition against the wearing of a
certain symbol, if such a prohibition is "necessary to avoid material and substantial interference
with schoolwork or discipline." Schools may, under Tinker, ban certain images, for example
images of the Confederate flag on clothing, even though such bans might constitute viewpoint
discrimination. See Harper v. Poway Unified Sch. Dist. (9th Cir. 2006) (noting that "while the
Confederate flag may express a particular viewpoint, 'it is not only constitutionally allowable for
school officials' to limit the expression of racially explosive views, 'it is their duty to do so.'"
Scott (upholding district court order barring Confederate symbols based on "the potential
disruption that the displaying of Confederate symbols would likely create"); West v. Derby
Unified Sch. Dist. No. 260 (10th Cir. 2000) (upholding ban on Confederate symbols based on a
"series of racial incidents or confrontations," including "hostile confrontations between a group
of white and black students").
As the district court noted, the students offered no evidence "demonstrating that students wearing
the colors of the Mexican flag were targeted for violence." The students offered no evidence that
students at a similar risk of danger were treated differently, and therefore no evidence of
impermissible viewpoint discrimination.
Because the record demonstrates that the students' shirts "might reasonably have led school
authorities to forecast substantial disruption of or material interference with school activities,"
Tinker the authorities' actions were permissible under Tinker. We reject the students' equal
protection claim.
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III. DUE PROCESS AND INJUNCTIVE RELIEF CLAIMS
The students further challenge the District's dress code, which prohibits clothing that "indicates
gang affiliation, creates a safety hazard, or disrupts school activities." They seek to permanently
enjoin the use of the dress code, claiming that it fails to provide objective standards by which to
referee student attire, in violation of the Due Process Clause. We reject the students' due process
claims.
The Supreme Court has "recognized that maintaining security and order in the schools requires a
certain degree of flexibility in school disciplinary procedures," and has thus specified that, "given
the school's need to be able to impose disciplinary sanctions for a wide range of unanticipated
conduct disruptive of the educational process, the school disciplinary rules need not be as
detailed as a criminal code..." Bethel Sch. Dist. (holding that a school had not violated a student's
due process rights by disciplining him for lewd speech under a policy prohibiting "obscene"
speech).
The District's dress code is in line with others that the federal courts have held to be permissible.
See Hardwick v. Heyward (4th Cir. 2013) (upholding code prohibiting "disruptive" or
"offensive" clothing, including clothing that "distracts" or "interferes"), cert. denied (2013);
McAllum v. Cash (5th Cir. 2009) (upholding code prohibiting clothing with "inappropriate
symbolism").
Significantly, the dress code challenged here incorporates the standards sanctioned in Tinker:
safety and disruption. See B.W.A. v. Farmington R-7 Sch. Dist. (E.D. Mo. 2007) (holding that a
dress code that contains language that "tracks Tinker" poses "no real danger" of compromising
the First Amendment rights of students). It would be unreasonable to require a dress code to
anticipate every scenario that might pose a safety risk to students or that might substantially
disrupt school activities. Dress codes are not, nor should they be, a school version of the Code of
Federal Regulations. It would be equally unreasonable to hold that school officials could not, at a
minimum, rely upon the language Tinker gives them.
We affirm the district court's holding that the policy is not unconstitutionally vague and does not
violate the students' right to due process.
I really don’t disagree with the result. I just disagree with the approach most schools take. If
they would adopt uniforms and ditch jewelry, student could actually learn and a good deal of
the racing hormone management would be resolved. But we can’t seem to take the common
sense route, for, after all, this is America.
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