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OPINION:  Mr. Chief Justice WARREN…The cases before us raise questions which go to the 

roots of our concepts of American criminal jurisprudence: the restraints society must observe 

consistent with the Federal Constitution in prosecuting individuals for crime. More specifically, 

we deal with the admissibility of statements obtained from an individual who is subjected to 

custodial police interrogation and the necessity for procedures which assure that the individual is 

accorded his privilege under the Fifth Amendment to the Constitution not to be compelled to 

incriminate himself.  

We dealt with certain phases of this problem recently in Escobedo v. Illinois. There, as in the 

four cases before us, law enforcement officials took the defendant into custody and interrogated 

him in a police station for the purpose of obtaining a confession. The police did not effectively 

advise him of his right to remain silent or of his right to consult with his attorney. Rather, they 

confronted him with an alleged accomplice who accused him of having perpetrated a murder. 

                                                 
1
 This appeal consolidates four cases.  In addition to Miranda, the Court determines Vignera v. New York, Westover  

v. United States and California v. Stewart. 
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When the defendant denied the accusation and said 'I didn't shoot Manuel, you did it,' they 

handcuffed him and took him to an interrogation room. There, while handcuffed and standing, he 

was questioned for four hours until he confessed. During this interrogation, the police denied his 

request to speak to his attorney, and they prevented his retained attorney, who had come to the 

police station, from consulting with him. At his trial, the State, over his objection, introduced the 

confession against him. We held that the statements thus made were constitutionally 

inadmissible.  

This case has been the subject of judicial interpretation and spirited legal debate since it was 

decided two years ago…We granted certiorari in these cases in order further to explore some 

facets of the problems…of applying the privilege against self-incrimination to in-custody 

interrogation, and to give concrete constitutional guide-lines for law enforcement agencies and 

courts to follow…  

Escobedo…was but an explication of basic rights that are enshrined in our Constitution - that 'No 

person…shall be compelled in any criminal case to be a witness against himself,' and that 'the 

accused shall…have the Assistance of Counsel' rights - which were put in jeopardy in that case 

through official overbearing. These precious rights were fixed in our Constitution only after 

centuries of persecution and struggle. And in the words of Chief Justice Marshall, they were 

secured 'for ages to come, and…designed to approach immortality as nearly as human 

institutions can approach it.' 

…Our holding…briefly stated…is this: the prosecution may not use statements… stemming 

from custodial interrogation of the defendant unless it demonstrates the use of procedural 

safeguards effective to secure the privilege against self-incrimination. By custodial interrogation, 

we mean questioning initiated by law enforcement officers after a person has been taken into 

custody or otherwise deprived of his freedom of action in any significant way. As for the 

procedural safeguards to be employed, unless other fully effective means are devised to inform 

accused persons of their right of silence and to assure a continuous opportunity to exercise it, the 

following measures are required. Prior to any questioning, the person must be warned that 

he has a right to remain silent, that any statement he does make may be used as evidence 

against him, and that he has a right to the presence of an attorney, either retained or 

appointed. The defendant may waive effectuation of these rights, provided the waiver is made 

voluntarily, knowingly and intelligently. If, however, he indicates in any manner and at any 

stage of the process that he wishes to consult with an attorney before speaking there can be no 

questioning. Likewise, if the individual is alone and indicates in any manner that he does not 

wish to be interrogated, the police may not question him. The mere fact that he may have 

answered some questions or volunteered some statements on his own does not deprive him of the 

right to refrain from answering any further inquiries until he has consulted with an attorney and 

thereafter consents to be questioned.  

The constitutional issue we decide in each of these cases is the admissibility of statements 

obtained from a defendant questioned while in custody or otherwise deprived of his freedom of 

action in any significant way. In each, the defendant was questioned by police officers, 

detectives, or a prosecuting attorney in a room in which he was cut off from the outside world. In 

none of these cases was the defendant given a full and effective warning of his rights at the 
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outset of the interrogation process. In all the cases, the questioning elicited oral admissions, and 

in three of them, signed statements as well which were admitted at their trials. They all thus 

share salient features—incommunicado interrogation of individuals in a police-dominated 

atmosphere, resulting in self-incriminating statements without full warnings of constitutional 

rights… 

 

 

The difficulty in depicting what transpires at such interrogations stems from the fact that in this 

country they have largely taken place incommunicado. From extensive factual studies 

undertaken in the early 1930's, including the famous Wickersham Report to Congress by a 

Presidential Commission, it is clear that police violence and the 'third degree' flourished at that 

time.  

In a series of cases decided by this Court long after these studies, the police resorted to physical 

brutality—beatings, hanging, whipping—and to sustained and protracted questioning 

incommunicado in order to extort confessions. The Commission on Civil Rights in 1961 found 

much evidence to indicate that some policemen still resort to physical force to obtain 

confessions. The use of physical brutality and violence is not, unfortunately, relegated to the past 

or to any part of the country. Only recently in Kings County, New York, the police brutally beat, 

kicked and placed lighted cigarette butts on the back of a potential witness under interrogation 

for the purpose of securing a statement incriminating a third party. 

The examples given above are undoubtedly the exception now, but they are sufficiently 

widespread to be the object of concern. Unless a proper limitation upon custodial interrogation is 

achieved…there can be no assurance that practices of this nature will be eradicated in the 

foreseeable future. The conclusion of the Wickersham Commission Report, made over 30 years 

ago, is still pertinent:  

“To the contention that the third degree is necessary to get the facts, the reporters 

aptly reply in the language of the present Lord Chancellor of England (Lord 

Sankey): 'It is not admissible to do a great right by doing a little wrong…It is not 

sufficient to do justice by obtaining a proper result by irregular or improper 

means.' Not only does the use of the third degree involve a flagrant violation of 

law by the officers of the law, but it involves also the dangers of false 

confessions, and it tends to make police and prosecutors less zealous in the search 

for objective evidence. As the New York prosecutor quoted in the report said, 'It 

is a short cut and makes the police lazy and unenterprising.' Or, as another official 

quoted remarked: 'If you use your fists, you are not so likely to use your wits.' We 

agree with the conclusion expressed in the report, that ‘The third degree brutalizes 

the police, hardens the prisoner against society, and lowers the esteem in which 

the administration of justice is held by the public.’”  

Incommunicado : in this context, interrogation of a person with no one in on the 

communication except the interrogators and the person being interrogated. 
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Again we stress that the modern practice of in-custody interrogation is psychologically rather 

than physically oriented…This Court has recognized that coercion can be mental as well as 

physical, and that ‘the blood of the accused is not the only hallmark of an unconstitutional 

inquisition.’ Interrogation still takes place in privacy. Privacy results in secrecy and this in turn 

results in a gap in our knowledge as to what in fact goes on in the interrogation rooms. A 

valuable source of information about present police practices, however, may be found in various 

police manuals and texts which document procedures employed with success in the past, and 

which recommend various other effective tactics. These texts are used by law enforcement 

agencies themselves as guides. It should be noted that these texts professedly present the most 

enlightened and effective means presently used to obtain statements through custodial 

interrogation… 

The officers are told by the manuals that the 'principal psychological factor contributing to a 

successful interrogation is privacy—being alone with the person under interrogation.' The 

efficacy of this tactic has been explained as follows:  

'If at all practicable, the interrogation should take place in the investigator's office 

or at least in a room of his own choice. The subject should be deprived of every 

psychological advantage. In his own home he may be confident, indignant, or 

recalcitrant. He is more keenly aware of his rights and more reluctant to tell of his 

indiscretions of criminal behavior within the walls of his home. Moreover his 

family and other friends are nearby, their presence lending moral support. In his 

office, the investigator possesses all the advantages. The atmosphere suggests the 

invincibility of the forces of the law.' 

To highlight the isolation and unfamiliar surroundings, the manuals instruct the police to display 

an air of confidence in the suspect's guilt and from outward appearance to maintain only an 

interest in confirming certain details. The guilt of the subject is to be posited as a fact. The 

interrogator should direct his comments toward the reasons why the subject committed the act, 

rather than court failure by asking the subject whether he did it…[P]erhaps the subject has had a 

bad family life, had an unhappy childhood, had too much to drink, had an unrequited desire for 

women. The officers are instructed to minimize the moral seriousness of the offense, to cast 

blame on the victim or on society. These tactics are designed to put the subject in a psychological 

state where his story is but an elaboration of what the police purport to know already—that he is 

guilty. Explanations to the contrary are dismissed and discouraged…  

One writer describes the efficacy of these characteristics in this manner:  

'…He must interrogate steadily and without relent…He must dominate his subject 

and overwhelm him with his inexorable will to obtain the truth. He should 

interrogate for a spell of several hours pausing only for the subject's necessities in 

acknowledgment of the need to avoid a charge of duress that can be technically 

substantiated. In a serious case, the interrogation may continue for days, with the 

required intervals for food and sleep, but with no respite from the atmosphere of 

domination. It is possible in this way to induce the subject to talk without 
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resorting to duress or coercion. The method should be used only when the guilt of 

the subject appears highly probable.'  

The manuals suggest that the suspect be offered legal excuses for his actions in order to obtain an 

initial admission of guilt. Where there is a suspected revenge-killing, for example, the 

interrogator may say:  

'Joe, you probably didn't go out looking for this fellow with the purpose of 

shooting him. My guess is, however, that you expected something from him and 

that's why you carried a gun for your own protection. You knew him for what he 

was, no good. Then when you met him he probably started using foul, abusive 

language and he gave some indication that he was about to pull a gun on you, and 

that's when you had to act to save your own life. That's about it, isn't it, Joe?' 

Having then obtained the admission of shooting, the interrogator is advised to refer to 

circumstantial evidence which negates the self-defense explanation. This should enable him to 

secure the entire story. One text notes that “Even if he fails to do so, the inconsistency between 

the subject's original denial of the shooting and his present admission of at least doing the 

shooting will serve to deprive him of a self-defense 'out' at the time of trial.”  

When the techniques described above prove unavailing, the texts recommend they be alternated 

with a show of some hostility. One ploy often used has been termed the 'friendly-unfriendly' or 

the 'Mutt and Jeff' act:  

'…In this technique, two agents are employed. Mutt, the relentless investigator, 

who knows the subject is guilty and is not going to waste any time. He's sent a 

dozen men away for this crime and he's going to send the subject away for the full 

term. Jeff, on the other hand, is obviously a kindhearted man. He has a family 

himself. He has a brother who was involved in a little scrape like this. He 

disapproves of Mutt and his tactics and will arrange to get him off the case if the 

subject will cooperate. He can't hold Mutt off for very long. The subject would be 

wise to make a quick decision. The technique is applied by having both 

investigators present while Mutt acts out his role. Jeff may stand by quietly and 

demur at some of Mutt's tactics. When Jeff makes his plea for cooperation, Mutt 

is not present in the room.'   

The interrogators sometimes are instructed to induce a confession out of trickery. The technique 

here is quite effective in crimes which require identification or which run in series. In the 

identification situation, the interrogator may take a break in his questioning to place the subject 

among a group of men in a line-up. 'The witness or complainant (previously coached, if 

necessary) studies the line-up and confidently points out the subject as the guilty party.' Then the 

questioning resumes 'as though there were now no doubt about the guilt of the subject.' A 

variation on this technique is called the 'reverse line-up':  

'The accused is placed in a line-up, but this time he is identified by several 

fictitious witnesses or victims who associated him with different offenses. It is 
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expected that the subject will become desperate and confess to the offense under 

investigation in order to escape from the false accusations.'  

The manuals also contain instructions for police on how to handle the individual who refuses to 

discuss the matter entirely, or who asks for an attorney or relatives. The examiner is to concede 

him the right to remain silent. 'This usually has a very undermining effect. First of all, he is 

disappointed in his expectation of an unfavorable reaction on the part of the interrogator. 

Secondly, a concession of this right to remain silent impresses the subject with the apparent 

fairness of his interrogator.’ After this psychological conditioning, however, the officer is told to 

point out the incriminating significance of the suspect's refusal to talk:  

'Joe, you have a right to remain silent. That's your privilege and I'm the last 

person in the world who'll try to take it away from you. If that's the way you want 

to leave this, O.K. But let me ask you this. Suppose you were in my shoes and I 

were in yours and you called me in to ask me about this and I told you, 'I don't 

want to answer any of your questions.' You'd think I had something to hide, 

and you'd probably be right in thinking that. That's exactly what I'll have to think 

about you, and so will everybody else. So let's sit here and talk this whole thing 

over.'  

Few will persist in their initial refusal to talk, it is said, if this monologue is employed correctly.  

In the event that the subject wishes to speak to a relative or an attorney, the following advice is 

tendered:  

“The interrogator should respond by suggesting that the subject first tell the truth 

to the interrogator himself rather than get anyone else involved in the matter. If 

the request is for an attorney, the interrogator may suggest that the subject save 

himself or his family the expense of any such professional service, particularly if 

he is innocent of the offense under investigation. The interrogator may also add, 

‘Joe, I'm only looking for the truth, and if you're telling the truth, that's it. You can 

handle this by yourself.’”  

From these representative samples of interrogation techniques, the 

setting prescribed by the manuals and observed in practice 

becomes clear. In essence, it is this: To be alone with 

the subject is essential to prevent distraction and to 

deprive him of any outside support. The aura of 

confidence in his guilt undermines his will to 

resist. He merely confirms the preconceived story 

the police seek to have him describe. Patience 

and persistence, at times relentless questioning, 

are employed. To obtain a confession, the 

interrogator must 'patiently maneuver himself or 

his quarry into a position from which the desired 

objective may be attained.' When normal 
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procedures fail to produce the needed result, the police may resort to deceptive stratagems such 

as giving false legal advice. It is important to keep the subject off balance, for example, by 

trading on his insecurity about himself or his surroundings. The police then persuade, trick, or 

cajole him out of exercising his constitutional rights…[T]he very fact of custodial interrogation 

exacts a heavy toll on individual liberty and trades on the weakness of individuals.  

This fact may be illustrated simply by referring to three confession cases decided by this 

Court…In Townsend v. Sain (1963), the defendant was a 19-year-old heroin addict, described as 

a 'near mental defective.' The defendant in Lynumn v. Illinois (1963) was a woman who 

confessed to the arresting officer after being importuned to 'cooperate' in order to prevent her 

children from being taken by relief authorities. This Court as in those cases reversed the 

conviction of a defendant in Haynes v. Washington (1963), whose persistent request during his 

interrogation was to phone his wife or attorney. In other settings, these individuals might have 

exercised their constitutional rights. In the incommunicado police-dominated atmosphere, they 

succumbed. 

In the cases before us today, given this background, we concern ourselves primarily with this 

interrogation atmosphere and the evils it can bring. In Miranda v. Arizona, the police arrested the 

defendant and took him to a special interrogation room where they secured a confession. In 

Vignera v. New York, the defendant made oral admissions to the police after interrogation in the 

afternoon, and then signed an inculpatory statement upon being questioned by an assistant 

district attorney later the same evening. In Westover v. United States, the defendant was handed 

over to the Federal Bureau of Investigation by local authorities after they had detained and 

interrogated him for a lengthy period, both at night and the following morning. After some two 

hours of questioning, the federal officers had obtained signed statements from the defendant. 

Lastly, in California v. Stewart, the local police held the defendant five days in the station and 

interrogated him on nine separate occasions before they secured his inculpatory statement…  

In each of the cases, the defendant was thrust into an unfamiliar atmosphere and run through 

menacing police interrogation procedures. The potentiality for compulsion is forcefully apparent, 

for example, in Miranda, where the indigent Mexican defendant was a seriously disturbed 

individual with pronounced sexual fantasies, and in Stewart, in which the defendant was an 

indigent Los Angeles Negro who had dropped out of school in the sixth grade. To be sure, the 

records do not evince overt physical coercion or patent psychological ploys. The fact remains 

that in none of these cases did the officers undertake to afford appropriate safeguards at the 

outset of the interrogation to insure that the statements were truly the product of free choice.  

It is obvious that such an interrogation environment is created for no purpose other than to 

subjugate the individual to the will of his examiner. This atmosphere carries its own badge of 

intimidation. To be sure, this is not physical intimidation, but it is equally destructive of 

human dignity. The current practice of incommunicado interrogation is at odds with one of our 

Nation's most cherished principles—that the individual may not be compelled to incriminate 

himself. Unless adequate protective devices are employed to dispel the compulsion inherent in 

custodial surroundings, no statement obtained from the defendant can truly be the product of his 

free choice…  
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As a 'noble principle often transcends its origins,' the privilege has come rightfully to be 

recognized in part as an individual's substantive right, a 'right to a private enclave where he may 

lead a private life. That right is the hallmark of our democracy.' We have recently noted that the 

privilege against self-incrimination—the essential mainstay of our adversary system—is founded 

on a complex of values. All these policies point to one overriding thought: the constitutional 

foundation underlying the privilege is the respect a government—state or federal—must accord 

to the dignity and integrity of its citizens. To maintain a 'fair state-individual balance,' to require 

the government 'to shoulder the entire load,' to respect the inviolability of the human personality, 

our accusatory system of criminal justice demands that the government seeking to punish an 

individual produce the evidence against him by its own independent labors, rather than by the 

cruel, simple expedient of compelling it from his own mouth. In sum, the privilege is fulfilled 

only when the person is guaranteed the right 'to remain silent unless he chooses to speak in the 

unfettered exercise of his own will.' Malloy v. Hogan.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

…We are satisfied that all the principles embodied in the privilege apply to informal compulsion 

exerted by law-enforcement officers during in-custody questioning. An individual swept from 

familiar surroundings into police custody, surrounded by antagonistic forces, and subjected to the 

techniques of persuasion described above cannot be otherwise than under compulsion to speak. 

As a practical matter, the compulsion to speak in the isolated setting of the police station may 

well be greater than in courts or other official investigations, where there are often impartial 

observers to guard against intimidation or trickery.  

 

Clearly, there are degrees in the methods used to compel an admission from “the mouth” of 

the person in custody. But, in the foregoing paragraph, Justice Warren is not referring to the 

method used.  He is referring to an act of compelling a confession by any means as somehow 

being cruel. Our Country underwent dramatic changes in the 1960s via the Supreme Court. 

 

If you have been with this program from the beginning, you know what I mean. We will get to 

the constitutional interpretation of the self-incrimination clause, but aside from that, I am hard 

pressed to describe eliciting a confession from someone who raped and murdered an eight 

year old girl the day before as anything close to “cruel” per se.  Cruel because he has been 

duped into admitting such a heinous crime when, if he had stood his ground, perhaps he would 

get off scot free? And, what of the cruelty to the victim? What of the cruelty to a victim who 

manages to survive and sit in on the legal proceedings? Discussion?  Anyone? 

 

The key concept is “compulsion,” right? “No person shall be…compelled in any criminal 

case to be a witness against himself.” There are known instances where the facts appear to 

be so stacked against a person that they plead guilty to murder they did not commit in return 

for escaping the death penalty. Certainly, anyone who admits a criminal act while literally 

being tortured in order to make it stop has acted under a compulsion. I wonder, however, 

whether we have given too much protection to the accused and too little thought to the victim. 

I’m not sure where I stand, but I am delighted to be a part of a movement to at least bring a 

rational discussion to the table. 
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This question, in fact, could have been taken as settled in federal courts almost 70 years ago, 

when, in Bram v. United States (1897), this Court held: 

 

In criminal trials, in the courts of the United States, wherever a question arises 

whether a confession is incompetent because not voluntary, the issue is controlled 

by that portion of the fifth amendment…commanding that no person shall be 

compelled in any criminal case to be a witness against himself.  

In Bram, the Court reviewed the British and American history and case law and set down the 

Fifth Amendment standard for compulsion which we implement today:  

Much of the confusion which has resulted from the effort to deduce from the 

adjudged cases what would be a sufficient quantum of proof to show that a 

confession was or was not voluntary has arisen from a misconception of the 

subject to which the proof must address itself. The rule is not that, in order to 

render a statement admissible, the proof must be adequate to establish that the 

particular communications contained in a statement were voluntarily made, but it 

must be sufficient to establish that the making of the statement was voluntary; that 

is to say, that, from the causes which the law treats as legally sufficient to 

engender in the mind of the accused hope or fear in respect to the crime charged, 

the accused was not involuntarily impelled to make a statement when but for the 

improper influences he would have remained silent. 

The Court has adhered to this reasoning. In 1924, Mr. Justice Brandeis wrote for a unanimous 

Court in reversing a conviction resting on a compelled confession. Ziang Sung Wan v. United 

States. He stated:  

‘In the federal courts, the requisite of voluntariness is not satisfied by establishing 

merely that the confession was not induced by a promise or a threat. A confession 

is voluntary in law if, and only if, it was, in fact, voluntarily made. A confession 

may have been given voluntarily, although it was made to police officers, while in 

custody, and in answer to an examination conducted by them. But a confession 

obtained by compulsion must be excluded whatever may have been the character 

of the compulsion, and whether the compulsion was applied in a judicial 

proceeding or otherwise. Bram v. United States.’  

…Our decision in Malloy v. Hogan (1964)…squarely held the privilege applicable to the States, 

and held that the substantive standards underlying the privilege applied with full force to state 

court proceedings… 

A different phase of the Escobedo decision was significant in its attention to the absence of 

counsel during the questioning. There, as in the cases today, we sought a protective device to 

dispel the compelling atmosphere of the interrogation. In Escobedo, however, the police did not 

relieve the defendant of the anxieties which they had created in the interrogation rooms. Rather, 

they denied his request for the assistance of counsel. This heightened his dilemma, and made his 

later statements the product of this compulsion. The denial of the defendant's request for his 
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attorney thus undermined his ability to exercise the privilege—to remain silent if he chose or to 

speak without any intimidation, blatant or subtle. The presence of counsel, in all the cases before 

us today, would be the adequate protective device necessary to make the process of police 

interrogation conform to the dictates of the privilege. His presence would insure that statements 

made in the government-established atmosphere are not the product of compulsion.  

It was in this manner that Escobedo explicated another facet of the pre-trial privilege, noted in 

many of the Court's prior decisions: the protection of rights at trial. That counsel is present when 

statements are taken from an individual during interrogation obviously enhances the integrity of 

the fact-finding processes in court. The presence of an attorney, and the warnings delivered to 

the individual, enable the defendant under otherwise compelling circumstances to tell his story 

without fear, effectively, and in a way that eliminates the evils in the interrogation process. 

Without the protections flowing from adequate warning and the rights of counsel, 'all the careful 

safeguards erected around the giving of testimony, whether by an accused or any other witness, 

would become empty formalities in a procedure where the most compelling possible evidence of 

guilt, a confession, would have already been obtained at the unsupervised pleasure of the police.' 

Mapp v. Ohio (1961) (Harlan, J., dissenting). 

Today, then, there can be no doubt that the Fifth Amendment privilege is available outside 

of criminal court proceedings and serves to protect persons in all settings in which their 

freedom of action is curtailed in any significant way from being compelled to incriminate 

themselves. We have concluded that without proper safe-guards the process of in-custody 

interrogation of persons suspected or accused of crime contains inherently compelling pressures 

which work to undermine the individual's will to resist and to compel him to speak where he 

would not otherwise do so freely. In order to combat these pressures and to permit a full 

opportunity to exercise the privilege against self-incrimination, the accused must be adequately 

and effectively apprised of his rights and the exercise of those rights must be fully honored… 

 

 

 

 

We encourage Congress and the States to continue their laudable search for increasingly 

effective ways of protecting the rights of the individual while promoting efficient enforcement of 

our criminal laws. However, unless we are shown other procedures which are at least as effective 

in apprising accused persons of their right of silence and in assuring a continuous opportunity to 

exercise it, the following safeguards must be observed. 

At the outset, if a person in custody is to be subjected to interrogation, he must first be informed 

in clear and unequivocal terms that he has the right to remain silent…  

To compel : to drive or urge forcefully or irresistibly; to cause to do or occur by overwhelming 

pressure. Do you see a difference between “driving or urging a confession forcefully” 

(assuming “forcefully” is not meant in the sense of physical or mental torture) and causing a 

confession by “overwhelming pressure”?  If “overwhelming” means what it implies, has the 

Supreme Court been too lenient to alleged criminals when interrogation falls short of 

“overwhelming”? 
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The Fifth Amendment privilege is so fundamental to our system of constitutional rule and the 

expedient of giving an adequate warning as to the availability of the privilege so simple, we will 

not pause to inquire in individual cases whether the defendant was aware of his rights without a 

warning being given… 

The warning of the right to remain silent must be accompanied by the explanation that anything 

said can and will be used against the individual in court… 

The circumstances surrounding in-custody interrogation can operate very quickly to overbear the 

will of one merely made aware of his privilege by his interrogators. Therefore, the right to have 

counsel present at the interrogation is indispensable to the protection of the Fifth Amendment 

privilege under the system we delineate today. Our aim is to assure that the individual's right to 

choose between silence and speech remains unfettered throughout the interrogation process. A 

once-stated warning, delivered by those who will conduct the interrogation, cannot itself suffice 

to that end among those who most require knowledge of their rights. A mere warning given by 

the interrogators is not alone sufficient to accomplish that end. Prosecutors themselves claim that 

the admonishment of the right to remain silent without more 'will benefit only the recidivist and 

the professional.' Even preliminary advice given to the accused by his own attorney can be 

swiftly overcome by the secret interrogation process. Thus, the need for counsel to protect the 

Fifth Amendment privilege comprehends not merely a right to consult with counsel prior to 

questioning, but also to have counsel present during any questioning if the defendant so desires.  

The presence of counsel at the interrogation may serve several significant subsidiary functions as 

well. If the accused decides to talk to his interrogators, the assistance of counsel can mitigate the 

dangers of untrustworthiness. With a lawyer present the likelihood that the police will practice 

coercion is reduced, and if coercion is nevertheless exercised the lawyer can testify to it in court. 

The presence of a lawyer can also help to guarantee that the accused gives a fully accurate 

statement to the police and that the statement is rightly reported by the prosecution at trial. 

An individual need not make a pre-interrogation request for a lawyer. While such request 

affirmatively secures his right to have one, his failure to ask for a lawyer does not constitute a 

waiver. No effective waiver of the right to counsel during interrogation can be recognized unless 

specifically made after the warnings we here delineate have been given. The accused who does 

not know his rights and therefore does not make a request may be the person who most needs 

counsel… 

Accordingly we hold that an individual held for interrogation must be clearly informed that he 

has the right to consult with a lawyer and to have the lawyer with him during interrogation under 

the system for protecting the privilege we delineate today. As with the warnings of the right to 

remain silent and that anything stated can be used in evidence against him, this warning is an 

absolute prerequisite to interrogation. No amount of circumstantial evidence that the person may 

have been aware of this right will suffice to stand in its stead. Only through such a warning is 

there ascertainable assurance that the accused was aware of this right.  

If an individual indicates that he wishes the assistance of counsel before any interrogation 

occurs, the authorities cannot rationally ignore or deny his request on the basis that the individual 
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does not have or cannot afford a retained attorney. The financial ability of the individual has no 

relationship to the scope of the rights involved here. The privilege against self-incrimination 

secured by the Constitution applies to all individuals. The need for counsel in order to protect the 

privilege exists for the indigent as well as the affluent. In fact, were we to limit these 

constitutional rights to those who can retain an attorney, our decisions today would be of little 

significance. The cases before us as well as the vast majority of confession cases with which we 

have dealt in the past involve those unable to retain counsel. While authorities are not required to 

relieve the accused of his poverty, they have the obligation not to take advantage of indigence in 

the administration of justice. Denial of counsel to the indigent at the time of interrogation while 

allowing an attorney to those who can afford one would be no more supportable by reason or 

logic than the similar situation at trial and on appeal struck down in Gideon v. Wainwright. 

In order fully to apprise a person interrogated of the extent of his rights under this system then, it 

is necessary to warn him not only that he has the right to consult with an attorney, but also that if 

he is indigent a lawyer will be appointed to represent him…As with the warnings of the right 

to remain silent and of the general right to counsel, only by effective and express explanation to 

the indigent of this right can there be assurance that he was truly in a position to exercise it.  

Once warnings have been given, the subsequent procedure is clear. If the individual indicates in 

any manner, at any time prior to or during questioning, that he wishes to remain silent, the 

interrogation must cease…If the individual states that he wants an attorney, the interrogation 

must cease until an attorney is present. At that time, the individual must have an opportunity to 

confer with the attorney and to have him present during any subsequent questioning. If the 

individual cannot obtain an attorney and he indicates that he wants one before speaking to police, 

they must respect his decision to remain silent.  

This does not mean…that each police station must have a 'station house lawyer' present at all 

times to advise prisoners. It does mean, however, that if police propose to interrogate a person 

they must make known to him that he is entitled to a lawyer and that if he cannot afford one, a 

lawyer will be provided for him prior to any interrogation. If authorities conclude that they will 

not provide counsel during a reasonable period of time in which investigation in the field is 

carried out, they may refrain from doing so without violating the person's Fifth Amendment 

privilege so long as they do not question him during that time.  

If the interrogation continues without the presence of an attorney and a statement is taken, a 

heavy burden rests on the government to demonstrate that the defendant knowingly and 

intelligently waived his privilege against self-incrimination and his right to retained or appointed 

counsel. Escobedo. This Court has always set high standards of proof for the waiver of 

constitutional rights and we reassert these standards as applied to in-custody interrogation. Since 

the State is responsible for establishing the isolated circumstances under which the interrogation 

takes place and has the only means of making available corroborated evidence of warnings given 

during incommunicado interrogation, the burden is rightly on its shoulders.  

An express statement that the individual is willing to make a statement and does not want an 

attorney followed closely by a statement could constitute a waiver. But a valid waiver will not be 
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presumed simply from the silence of the accused after warnings are given or simply from the fact 

that a confession was in fact eventually obtained… 

Whatever the testimony of the authorities as to waiver of rights by an accused, the fact of lengthy 

interrogation or incommunicado incarceration before a statement is made is strong evidence that 

the accused did not validly waive his rights…[A]ny evidence that the accused was threatened, 

tricked, or cajoled into a waiver will, of course, show that the defendant did not voluntarily 

waive his privilege. The requirement of warnings and waiver of rights is a fundamental with 

respect to the Fifth Amendment privilege and not simply a preliminary ritual to existing methods 

of interrogation.  

The warnings required and the waiver necessary in accordance with our opinion today are, in the 

absence of a fully effective equivalent, prerequisites to the admissibility of any statement made 

by a defendant. No distinction can be drawn between statements which are direct confessions 

and statements which amount to 'admissions' of part or all of an offense. The privilege against 

self-incrimination protects the individual from being compelled to incriminate himself in any 

manner; it does not distinguish degrees of incrimination. Similarly, for precisely the same 

reason, no distinction may be drawn between inculpatory statements and statements alleged to be 

merely 'exculpatory.' If a statement made were in fact truly exculpatory it would, of course, 

never be used by the prosecution. In fact, statements merely intended to be exculpatory by the 

defendant are often used to impeach his testimony at trial or to demonstrate untruths in the 

statement given under interrogation and thus to prove guilt by implication. These statements are 

incriminating in any meaningful sense of the word and may not be used without the full warnings 

and effective waiver required for any other statement. In Escobedo itself, the defendant fully 

intended his accusation of another as the slayer to be exculpatory as to himself.  

The principles announced today deal with the protection which must be given to the privilege 

against self-incrimination when the individual is first subjected to police interrogation while in 

custody at the station or otherwise deprived of his freedom of action in any significant way. 

It is at this point that our adversary system of criminal proceedings commences, distinguishing 

itself at the outset from the inquisitorial system recognized in some countries. Under the system 

of warnings we delineate today or under any other system which may be devised and found 

effective, the safeguards to be erected about the privilege must come into play at this point.  

Our decision is not intended to hamper the traditional function of police officers in investigating 

crime. When an individual is in custody on probable cause, the police may, of course, seek out 

evidence in the field to be used at trial against him. Such investigation may include inquiry of 

persons not under restraint. General on-the-scene questioning as to facts surrounding a crime or 

other general questioning of citizens in the fact-finding process is not affected by our holding. It 

is an act of responsible citizenship for individuals to give whatever information they may have to 

aid in law enforcement. In such situations the compelling atmosphere inherent in the process of 

in-custody interrogation is not necessarily present. 

In dealing with statements obtained through interrogation, we do not purport to find all 

confessions inadmissible. Confessions remain a proper element in law enforce-ment. Any 

statement given freely and voluntarily without any compelling influences is, of course, 
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admissible in evidence. The fundamental import of the privilege while an individual is in custody 

is not whether he is allowed to talk to the police without the benefit of warnings and counsel, but 

whether he can be interrogated. There is no requirement that police stop a person who enters a 

police station and states that he wishes to confess to a crime, or a person who calls the police to 

offer a confession or any other statement he desires to make. Volunteered statements of any kind 

are not barred by the Fifth Amendment and their admissibility is not affected by our holding 

today.  

To summarize, we hold that when an individual is taken into custody or otherwise deprived 

of his freedom by the authorities in any significant way and is subjected to questioning, the 

privilege against self-incrimination is jeopardized. Procedural safeguards must be 

employed to protect the privilege and unless other fully effective means are adopted to 

notify the person of his right of silence and to assure that the exercise of the right will be 

scrupulously honored, the following measures are required. He must be warned prior to 

any questioning that he has the right to remain silent, that anything he says can be used 

against him in a court of law, that he has the right to the presence of an attorney, and that 

if he cannot afford an attorney one will be appointed for him prior to any questioning if he 

so desires. Opportunity to exercise these rights must be afforded to him throughout the 

interrogation. After such warnings have been given, and such opportunity afforded him, 

the individual may knowingly and intelligently waive these rights and agree to answer 

questions or make a statement. But unless and until such warnings and waiver are 

demonstrated by the prosecution at trial, no evidence obtained as a result of interrogation 

can be used against him. 

A recurrent argument made in these cases is that society's need for interrogation outweighs the 

privilege…The whole thrust of our foregoing discussion demonstrates that the Constitution has 

prescribed the rights of the individual when confronted with the power of government when it 

provided in the Fifth Amendment that an individual cannot be compelled to be a witness against 

himself. That right cannot be abridged…In this connection, one of our country's distinguished 

jurists has pointed out: 'The quality of a nation's civilization can be largely measured by the 

methods it uses in the enforcement of its criminal law.' 

If the individual desires to exercise his privilege, he has the right to do so. This is not for the 

authorities to decide. An attorney may advise his client not to talk to police until he has had an 

opportunity to investigate the case, or he may wish to be present with his client during any police 

questioning. In doing so an attorney is merely exercising the good professional judgment he has 

been taught. This is not cause for considering the attorney a menace to law enforcement. He is 

merely carrying out what he is sworn to do under his oath—to protect to the extent of his ability 

the rights of his client… 
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In announcing these principles, we are not unmindful of the burdens which law enforcement 

officials must bear, often under trying circumstances. We also fully recognize the obligation of 

all citizens to aid in enforcing the criminal laws. This Court, while protecting individual rights, 

has always given ample latitude to law enforcement agencies in the legitimate exercise of their 

duties. The limits we have placed on the interrogation process should not constitute an undue 

interference with a proper system of  law enforcement. As we have noted, our decision does not 

in any way preclude police from carrying out their traditional 

investigatory functions. Although confessions may play an 

important role in some convictions, the cases before us 

present graphic examples of the overstatement of the 

'need' for confessions. In each case authorities 

conducted interrogations ranging up to five days in 

duration despite the presence, through standard 

investigating practices, of considerable evidence 

against each defendant. Further examples are chronicled in 

our prior cases. 

It is also urged that an unfettered right to detention for 

interrogation should be allowed because it will often redound to 

the benefit of the person questioned. When po-lice inquiry determines that 

there is no reason to believe that the person has committed any crime, it is said, he 

will be released without need for further formal procedures. The person who 

has committed no offense, however, will be better able to clear himself after 

warnings with counsel present than without. It can be assumed that in such 

circumstances a lawyer would advise his client to talk freely to police in order to 

clear himself… 

 

 

  

 

It is also urged upon us that we withhold decision on this issue until state legislative bodies and 

advisory groups have had an opportunity to deal with these problems by rule making. We have 

already pointed out that the Constitution does not require any specific code of procedures for 

protecting the privilege against self-incrimination during custodial interrogation. Congress and 

the States are free to develop their own safeguards for the privilege, so long as they are fully as 

effective as those described above in informing accused persons of their right of silence and in 

affording a continuous opportunity to exercise it. In any event, however, the issues presented are 

of constitutional dimensions and must be determined by the courts… 

[W]e have to this point discussed the relationship of the Fifth Amendment privilege to police 

interrogation without specific concentration on the facts of the cases before us. We turn now to 

these facts… 

Miranda v. Arizona.  

I’m not a criminal lawyer, but I question Justice Warren’s assumption. 
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On March 13, 1963, petitioner, Ernesto Miranda, was arrested at his home and taken in custody 

to a Phoenix police station. He was there identified by the complaining witness. The police then 

took him to 'Interrogation Room No. 2' of the detective bureau. There he was questioned by two 

police officers. The officers admitted at trial that Miranda was not advised that he had a right to 

have an attorney present. Two hours later, the officers emerged from the interrogation room with 

a written confession signed by Miranda. At the top of the statement was a typed paragraph 

stating that the confession was made voluntarily, without threats or promises of 

immunity and 'with full knowledge of my legal rights, understanding any statement I 

make may be used against me.' 

At his trial before a jury, the written confession was admitted into evidence over the 

objection of defense counsel…Miranda was found guilty of kidnapping and rape. He 

was sentenced to 20 to 30 years' imprisonment on each count…On appeal, the Supreme 

Court of Arizona held that Miranda's constitutional rights were not violated…In 

reaching its decision, the court emphasized heavily the fact that Miranda did not 

specifically request counsel.  

We reverse…[I]t is clear that Miranda was not in any way apprised of his right to consult with 

an attorney and to have one present during the interrogation, nor was his right not to be 

compelled to incriminate himself effectively protected in any other manner. Without these 

warnings the statements were inadmissible. The mere fact that he signed a statement which 

contained a typed-in clause stating that he had 'full knowledge' of his 'legal rights' does not 

approach the knowing and intelligent waiver required to relinquish constitutional rights. 

Vignera v. New York.  

Petitioner, Michael Vignera, was picked up by New York police on October 14, 1960, in 

connection with the robbery three days earlier of a Brooklyn dress shop…[A] detective 

questioned Vignera with respect to the robbery. Vignera orally admitted the robbery to the 

detective. The detective was asked on cross-examination at trial by defense counsel whether 

Vignera was warned of his right to counsel before being interrogated. The prosecution objected 

to the question and the trial judge sustained the objection. Thus, the defense was precluded from 

making any showing that warnings had not been given. While at the 66th 

Detective Squad, Vignera was identified by the store owner and a saleslady as 

the man who robbed the dress shop. At about 3 p.m. he was formally arrested. 

The police then transported him to still another station, the 70th Precinct in 

Brooklyn, 'for detention.' At 11 p.m. Vignera was questioned by an assistant 

district attorney in the presence of a hearing reporter who transcribed the 

questions and Vignera's answers. This verbatim account of these proceedings 

contains no statement of any warnings given by the assistant district attorney. 

At Vignera's trial on a charge of first degree robbery, the detective testified as 

to the oral confession. The transcription of the statement taken was also introduced in evidence. 

At the conclusion of the testimony, the trial judge charged the jury in part as follows:  
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'The law doesn't say that the confession is void or invalidated because the police 

officer didn't advise the defendant as to his rights. Did you hear what I said? I am 

telling you what the law of the State of New York is.'  

Vignera was found guilty of first degree robbery… 

We reverse. The foregoing indicates that Vignera was not warned of any of his rights before the 

questioning by the detective and by the assistant district attorney. No other steps were taken to 

protect these rights. Thus he was not effectively apprised of his Fifth Amendment privilege or of 

his right to have counsel present and his statements are inadmissible.  

 

Westover v. United States. A t approximately 9:45 

p.m. on March 20, 1963, petitioner, Carl Calvin 

Westover, was arrested by local police in Kansas 

City as a suspect in two Kansas City robberies. A 

report was also received from the FBI that he was 

wanted on a felony charge in California. The local 

authorities took him to a police station and placed 

him in a line-up on the local charges, and at about 

11:45 p.m. he was booked. Kansas City police 

interrogated Westover on the night of his arrest. He 

denied any knowledge of criminal activities. The 

next day local officers interrogated him again throughout the morning. Shortly before noon they 

informed the FBI that they were through interrogating Westover and that the FBI could proceed 

to interrogate him. There is nothing in the record to indicate that Westover was ever given any 

warning as to his rights by local police. At noon, three special agents of the FBI continued the 

interrogation in a private interview room of the Kansas City Police Department, this time with 

respect to the robbery of a savings and loan association and a bank in Sacramento, California. 

After two or two and one-half hours, Westover signed separate confessions to each of these two 

robberies which had been prepared by one of the agents during the interrogation. At trial one of 

the agents testified, and a paragraph on each of the statements states, that the agents advised 

Westover that he did not have to make a statement, that any statement he made could be used 

against him, and that he had the right to see an attorney.  

Westover was tried by a jury in federal court and convicted of the California robberies. His 

statements were introduced at trial… 

We reverse. On the facts of this case we cannot find that Westover knowingly and intelligently 

waived his right to remain silent and his right to consult with counsel prior to the time he made 

the statement. At the time the FBI agents began questioning Westover, he had been in custody 

for over 14 hours and had been interrogated at length during that period. The FBI interrogation 

began immediately upon the conclusion of the interrogation by Kansas City police and was 

conducted in local police headquarters. Although the two law enforcement authorities are legally 

distinct and the crimes for which they interrogated Westover were different, the impact on him 



ELL Page 18 
 

was that of a continuous period of questioning. There is no evidence of any warning given prior 

to the FBI interrogation nor is there any evidence of an articulated waiver of rights after the FBI 

commenced its interrogation. The record simply shows that the defendant did in fact confess a 

short time after being turned over to the FBI following interrogation by local police. Despite the 

fact that the FBI agents gave warnings at the outset of their interview, from Westover's point of 

view the warnings came at the end of the interrogation process. In these circumstances an 

intelligent waiver of constitutional rights cannot be assumed.  

We do not suggest that law enforcement authorities are precluded from questioning any 

individual who has been held for a period of time by other authorities and interrogated by them 

without appropriate warnings. A different case would be presented if an accused were taken into 

custody by the second authority, removed both in time and place from his original surroundings, 

and then adequately advised of his rights and given an opportunity to exercise them. But here the 

FBI interrogation was conducted immediately following the state interrogation in the same police 

station—in the same compelling surroundings. Thus, in obtaining a confession from Westover 

the federal authorities were the beneficiaries of the pressure applied by the local in-custody 

interrogation. In these circumstances the giving of warnings alone was not sufficient to protect 

the privilege.  

California v. Stewart.  

In the course of investigating a series of purse-snatch 

robberies in which one of the victims had died of 

injuries inflicted by her assailant, Roy Allen Stewart 

was pointed out to Los Angeles police as the endorser of 

dividend checks taken in one of the robberies. At about 

7:15 p.m., January 31, 1963, police officers went to 

Stewart's house and arrested him. One of the officers 

asked Stewart if they could search the house, to which 

he replied, 'Go ahead.' The search turned up various 

items taken from the five robbery victims. At the time of 

Stewart's arrest, police also arrested Stewart's wife and 

three other persons who were visiting him. These four 

were jailed along with Stewart and were interrogated. 

Stewart was taken to the University Station of the Los 

Angeles Police Department where he was placed in a 

cell. During the next five days, police interrogated 

Stewart on nine different occasions. Except during the first interrogation session, when he was 

confronted with an accusing witness, Stewart was isolated with his interrogators.  

During the ninth interrogation session, Stewart admitted that he had robbed the deceased and 

stated that he had not meant to hurt her. Police then brought Stewart before a magistrate for the 

first time. Since there was no evidence to connect them with any crime, the police then released 

the other four persons arrested with him.  
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Nothing in the record specifically indicates whether Stewart was or was not advised of his right 

to remain silent or his right to counsel. In a number of instances, however, the interrogating 

officers were asked to recount everything that was said during the interrogations. None indicated 

that Stewart was ever advised of his rights.  

Stewart was charged with kidnapping to commit robbery, rape, and murder. At his trial, 

transcripts of the first interrogation and the confession at the last interrogation were introduced in 

evidence. The jury found Stewart guilty of robbery and first degree murder…On appeal, the 

Supreme Court of California reversed. It held that under this Court's decision in Escobedo, 

Stewart should have been advised of his right to remain silent and of his right to counsel and that 

it would not presume in the face of a silent record that the police advised Stewart of his rights. 

We affirm. In dealing with custodial interrogation, we will not presume that a defendant has 

been effectively apprised of his rights and that his privilege against self-incrimination has been 

adequately safeguarded on a record that does not show that any warnings have been given or that 

any effective alternative has been employed. Nor can a knowing and intelligent waiver of these 

rights be assumed on a silent record. Furthermore, Stewart's steadfast denial of the alleged 

offenses through eight of the nine interrogations over a period of five days is subject to no other 

construction than that he was compelled by persistent interrogation to forgo his Fifth 

Amendment privilege… 

DISSENT/CONCURRENCE: Mr. Justice CLARK…[dissenting in Miranda, Vignera and 

Westover; concurring in Stewart]…In short, the Court has added more to the requirements that 

the accused is entitled to consult with his lawyer and that he must be given the traditional 

warning that he may remain silent and that anything that he says may be used against him. 

Escobedo. Now, the Court fashions a constitutional rule that the police may engage in no 

custodial interrogation without additionally advising the accused that he has a right under the 

Fifth Amendment to the presence of counsel during interrogation and that, if he is without funds, 

counsel will be furnished him. When at any point during an interrogation the accused seeks 

affirmatively or impliedly to invoke his rights to silence or counsel, interrogation must be 

forgone or postponed. The Court further holds that failure to follow the new procedures requires 

inexorably the exclusion of any statement by the accused, as well as the fruits thereof. Such a 

strict constitutional specific inserted at the nerve center of crime detection may well kill the 

patient… 

Custodial interrogation has long been recognized as 'undoubtedly an essential tool in effective 

law enforcement.' Recognition of this fact should put us on guard against the promulgation of 

doctrinaire rules. Especially is this true where the Court finds that 'the Constitution has 

prescribed' its holding and where the light of our past cases…is to the contrary. Indeed, even in 

Escobedo the Court never hinted that an affirmative 'waiver' was a prerequisite to questioning; 

that the burden of proof as to waiver was on the prosecution; that the presence of counsel—

absent a waiver—during interrogation was required; that a waiver can be withdrawn at the will 

of the accused; that counsel must be furnished during an accusatory stage to those unable to pay; 

nor that admissions and exculpatory statements are 'confessions.'… 
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The rule prior to today—as Mr. Justice Goldberg, the author of the Court's opinion in Escobedo, 

stated it in Haynes—depended upon 'a totality of circumstances evidencing an involuntary… 

admonishing of guilt.' 

…I would continue to follow that rule. Under the 'totality of circumstances' rule…, I would 

consider in each case whether the police officer prior to custodial interrogation added the 

warning that the suspect might have counsel present at the interrogation and, further, that a court 

would appoint one at his request if he was too poor to employ counsel. In the absence of 

warnings, the burden would be on the State to prove that counsel was knowingly and 

intelligently waived or that in the totality of the circumstances, including the failure to give the 

necessary warnings, the confession was clearly voluntary.  

Rather than employing the arbitrary Fifth Amendment rule which the Court lays down I would 

follow the more pliable dictates of the Due Process Clauses of the Fifth and Fourteenth 

Amendments which we are accustomed to administering and which we know from our cases are 

effective instruments in protecting persons in police custody. In this way we would not be acting 

in the dark nor in one full sweep changing the traditional rules of custodial interrogation which 

this Court has for so long recognized as a justifiable and proper tool in balancing individual 

rights against the rights of society. It will be soon enough to go further when we are able to 

appraise with somewhat better accuracy the effect of such a holding.  

I would affirm the convictions in Miranda; Vignera; and Westover. In each of those cases I find 

from the circumstances no warrant for reversal. In California, I would dismiss the writ of 

certiorari for want of a final judgment; but if the merits are to be reached I would affirm on the 

ground that the State failed to fulfill its burden, in the absence of a showing that appropriate 

warnings were given, of proving a waiver or a totality of circumstances showing voluntariness. 

Should there be a retrial, I would leave the State free to attempt to prove these elements.  

DISSENT: Mr. Justice HARLAN/STEWART/WHITE…I believe the decision of the Court 

represents poor constitutional law and entails harmful consequences for the country at 

large…The new rules are not designed to guard against police brutality or other unmistakably 

banned forms of coercion. Those who use third-degree tactics and deny them in court are equally 

able and destined to lie as skillfully about warnings and waivers. Rather, the thrust of the new 

rules is to negate all pressures, to reinforce the nervous or ignorant suspect, and ultimately to 

discourage any confession at all. The aim in short is toward 'voluntariness' in a utopian sense, or 

to view it from a different angle, voluntariness with a vengeance.  

To incorporate this notion into the Constitution requires a strained reading of history and 

precedent and a disregard of the very pragmatic concerns that alone may on occasion 

justify such strains. I believe that reasoned examination will show that the Due Process 

Clauses provide an adequate tool for coping with confessions and that, even if the Fifth 

Amendment privilege against self-incrimination be invoked, its precedents taken as a whole 

do not sustain the present rules… 

It is most fitting to begin an inquiry into the constitutional precedents by surveying the limits on 

confessions the Court has evolved under the Due Process Clause of the Fourteenth Amendment. 
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This is so because these cases show that there exists a workable and effective means of dealing 

with confessions in a judicial manner; because the cases are the baseline from which the Court 

now departs and so serve to measure the actual as opposed to the professed distance it travels; 

and because examination of them helps reveal how the Court has coasted into its present 

position.  

The earliest confession cases in this Court emerged from federal prosecutions and were settled 

on a nonconstitutional basis, the Court adopting the common-law rule that the absence of 

inducements, promises, and threats made a confession voluntary and admissible. While a later 

case said the Fifth Amendment privilege controlled admissibility, this proposition was not itself 

developed in subsequent decisions. The Court did, however, heighten the test of admissibility in 

federal trials to one of voluntariness 'in fact,' Ziang Sung Wans, and then by and large left federal 

judges to apply the same standards the Court began to derive in a string of state court cases.  

This new line of decisions, testing admissibility by the Due Process Clause, began in 1936 with 

Brown v. State of Mississippi and must now embrace somewhat more than 30 full opinions of the 

Court. While the voluntariness rubric was repeated in many instances, the Court never pinned it 

down to a single meaning but on the contrary infused it with a number of different values. To 

travel quickly over the main themes, there was an initial emphasis on reliability, supplemented 

by concern over the legality and fairness of the police practices in an 'accusatorial' system of law 

enforcement and eventually by close attention to the individual's state of mind and capacity for 

effective choice. The outcome was a continuing re-evaluation on the facts of each case of how 

much pressure on the suspect was permissible. 

Among the criteria often taken into account were threats or imminent danger, physical 

deprivations such as lack of sleep or food, repeated or extended interrogation, limits on access to 

counsel or friends, length and illegality of detention under state law and individual weakness or 

incapacities. Apart from direct physical coercion, however, no single default or fixed 

combination of defaults guaranteed exclusion, and synopses of the cases would serve little use 

because the overall gauge has been steadily changing, usually in the direction of restricting 

admissibility. But to mark just what point had been reached before the Court jumped the rails in 

Escobedo, it is worth capsulizing the then-recent case of Haynes v. State of Washington. There, 

Haynes had been held some 16 or more hours in violation of state law before signing the 

disputed confession, had received no warnings of any kind, and despite requests had been 

refused access to his wife or to counsel, the police indicating that access would be allowed after a 

confession. Emphasizing especially this last inducement and rejecting some contrary indicia of 

voluntariness, the Court in a 5-to-4 decision held the confession inadmissible.  

There are several relevant lessons to be drawn from this constitutional history. The first is 

that with over 25 years of precedent the Court has developed an elaborate, sophisticated, 

and sensitive approach to admissibility of confessions. It is 'judicial' in its treatment of one 

case at a time, flexible in its ability to respond to the endless mutations of fact presented, 

and ever more familiar to the lower courts. Of course, strict certainty is not obtained in this 

developing process, but this is often so with constitutional principles, and disagreement is 

usually confined to that borderland of close cases where it matters least.  
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The second point is that in practice and from time to time in principle, the Court has given 

ample recognition to society's interest in suspect questioning as an instrument of law 

enforcement. Cases countenancing quite significant pressures can be cited without difficulty, 

and the lower courts may often have been yet more tolerant. Of course the limitations imposed 

today were rejected by necessary implication in case after case, the right to warnings having been 

explicitly rebuffed in this Court many years ago. As recently as Haynes, the Court openly 

acknowledged that questioning of witnesses and suspects 'is undoubtedly an essential tool in 

effective law enforcement.' 

Finally, the cases disclose that the language in many of the opinions overstates the actual course 

of decision. It has been said, for example, that an admissible confession must be made by the 

suspect 'in the unfettered exercise of his own will,' Malloy v. Hogan, and that ‘a prisoner is not to 

be made the deluded instrument of his own conviction.’ Though often repeated, such principles 

are rarely observed in full measure. Even the word 'voluntary' may be deemed somewhat 

misleading, especially when one considers many of the confessions that have been brought under 

its umbrella. The tendency to overstate may be laid in part to the flagrant facts often before the 

Court; but in any event one must recognize how it has tempered attitudes and lent some color of 

authority to the approach now taken by the Court. I turn now to the Court's asserted reliance on 

the Fifth Amendment…Even those who would readily enlarge the privilege must concede some 

linguistic difficulties since the Fifth Amendment in terms proscribes only compelling any person 

'in any criminal case to be a witness against himself.' 

In other words, it is suggested that the protection of the right against self-incrimination does not 

arise until after charges are brought and, thus, until there is a “criminal case.” 

…Having decided that the Fifth Amendment privilege does apply in the police station, the Court 

reveals that the privilege imposes more exacting restrictions than does the Fourteenth 

Amendment's voluntariness test. 

It then emerges from a discussion of Escobedo that the Fifth Amendment requires for an 

admissible confession that it be given by one distinctly aware of his right not to speak and 

shielded from 'the compelling atmosphere' of interrogation. From these key premises, the Court 

finally develops the safeguards of warning, counsel, and so forth. I do not believe these premises 

are sustained by precedents under the Fifth Amendment. 

The more important premise is that pressure on the suspect must be eliminated though it 

be only the subtle influence of the atmosphere and surroundings. The Fifth Amendment, 

however, has never been thought to forbid all pressure to incriminate one's self in the 

situations covered by it. On the contrary, it has been held that failure to incriminate one's self 

can result in denial of removal of one's case from state to federal court, State of Maryland v. 

Soper; in refusal of a military commission, Orloff v. Willoughby; in denial of a discharge in 

bankruptcy, Kaufman v. Hurwitz; and in numerous other adverse consequences. This is not to say 

that short of jail or torture any sanction is permissible in any case; policy and history alike may 

impose sharp limits.  
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However, the Court's unspoken assumption that any pressure violates the privilege is not 

supported by the precedents and it has failed to show why the Fifth Amendment prohibits that 

relatively mild pressure the Due Process Clause permits. 

That is a much better way of getting the point across.  Justice Harlan suggests that “some 

pressure” falls far short of the prohibited Fifth Amendment standard of “compulsion.” 

The Court appears similarly wrong in thinking that precise knowledge of one's rights is a settled 

prerequisite under the Fifth Amendment to the loss of its protections. A number of lower federal 

court cases have held that grand jury witnesses need not always be warned of their privilege and 

Wigmore states this to be the better rule for trial witnesses. No Fifth Amendment precedent is 

cited for the Court's contrary view. There might of course be reasons apart from Fifth 

Amendment precedent for requiring warning or any other safeguard on questioning but that is a 

different matter entirely. 

A closing word must be said about the Assistance of Counsel Clause of the Sixth Amendment, 

which is never expressly relied on by the Court but whose judicial precedents turn out to be 

linchpins of the confession rules announced today. To support its requirement of a knowing and 

intelligent waiver, the Court cites Johnson v. Zerbst; appointment of counsel for the indigent 

suspect is tied to Gideon v. Wainwright and Douglas v. People of State of California; the silent-

record doctrine is borrowed from Carnley v. Cochran as is the right to an express offer of 

counsel. All these cases imparting glosses to the Sixth Amendment concerned counsel at trial or 

on appeal. While the Court finds no pertinent difference between judicial proceedings and 

police interrogation, I believe the differences are so vast as to disqualify wholly the Sixth 

Amendment precedents as suitable analogies in the present cases. 

The only attempt in this Court to carry the right to counsel into the station house occurred in 

Escobedo, the Court repeating several times that that stage was no less 'critical' than trial itself. 

This is hardly persuasive when we consider that a grand jury inquiry, the filing of a certiorari 

petition, and certainly the purchase of narcotics by an undercover agent from a prospective 

defendant may all be equally 'critical' yet provision of counsel and advice on the score have 

never been thought compelled by the Constitution in such cases. The sound reason why this right 

is so freely extended for a criminal trial is the severe injustice risked by confronting an untrained 

defendant with a range of technical points of law, evidence, and tactics familiar to the prosecutor 

but not to himself. This danger shrinks markedly in the police station where indeed the 

lawyer in fulfilling his professional responsibilities of necessity may become an obstacle to 

truthfinding. The Court's summary citation of the Sixth Amendment cases here seems to me 

best described as 'the domino method of constitutional adjudication…wherein every explanatory 

statement in a previous opinion is made the basis for extension to a wholly different situation.' 

…Legal history has been stretched before to satisfy deep needs of society. In this instance, 

however, the Court has not and cannot make the powerful showing that its new rules are plainly 

desirable in the context of our society, something which is surely demanded before those rules 

are engrafted onto the Constitution and imposed on every State and county in the land.  
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Without at all subscribing to the generally black picture of police conduct painted by the Court, I 

think it must be frankly recognized at the outset that police questioning allowable under due 

process precedents may inherently entail some pressure on the suspect and may seek advantage 

in his ignorance or weaknesses. The atmosphere and questioning techniques, proper and fair 

though they be, can in themselves exert a tug on the suspect to confess, and in this light to speak 

of any confessions of crime made after arrest as being 'voluntary' or 'uncoerced' is somewhat 

inaccurate, although traditional. A confession is wholly and incontestably voluntary only if a 

guilty person gives himself up to the law and becomes his own accuser. Ashcraft v. State of 

Tennessee, (Jackson, J., dissenting). Until today, the role of the Constitution has been only to 

sift out undue pressure, not to assure spontaneous confessions. 

The Court's new rules aim to offset these minor pressures and disadvantages intrinsic to any kind 

of police interrogation. The rules do not serve due process interests in preventing blatant 

coercion since, as I noted earlier, they do nothing to contain the policeman who is prepared to lie 

from the start. The rules work for reliability in confessions almost only in the…sense that they 

can prevent some from being given at all. In short, the benefit of this new regime is simply to 

lessen or wipe out the inherent compulsion and inequalities to which the Court devotes some 

nine pages of description. 

What the Court largely ignores is that its rules impair, if they will not eventually serve 

wholly to frustrate, an instrument of law enforcement that has long and quite reasonably 

been thought worth the price paid for it. There can be little doubt that the Court's new 

code would markedly decrease the number of confessions. To warn the suspect that he may 

remain silent and remind him that his confession may be used in court are minor 

obstructions. To require also an express waiver by the suspect and an end to questioning 

whenever he demurs must heavily handicap questioning. And to suggest or provide counsel 

for the suspect simply invites the end of the interrogation. 

How much harm this decision will inflict on law enforcement cannot fairly be predicted with 

accuracy…We do know that some crimes cannot be solved without confessions, that ample 

expert testimony attests to their importance in crime control, and that the Court is taking a real 

risk with society's welfare in imposing its new regime on the country. The social costs of crime 

are too great to call the new rules anything but a hazardous experimentation…  

[Let’s look at the actual facts of Miranda v. Arizona.] On March 3, 1963, an 18-year-old girl was 

kidnapped and forcibly raped near Phoenix, Arizona. Ten days later, on the morning of March 

13, petitioner Miranda was arrested and taken to the police station. At this time Miranda was 23 

years old, indigent, and educated to the extent of completing half the ninth grade. He had 'an 

emotional illness' of the schizophrenic type, according to the doctor who eventually examined 

him; the doctor's report also stated that Miranda was 'alert and oriented as to time, place, and 

person,' intelligent within normal limits, competent to stand trial, and sane within the legal 

definition. At the police station, the victim picked Miranda out of a lineup, and two officers then 

took him into a separate room to interrogate him, starting about 11:30 a.m. Though at first 

denying his guilt, within a short time Miranda gave a detailed oral confession and then wrote out 

in his own hand and signed a brief statement admitting and describing the crime. All this was 
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accomplished in two hours or less without any force, threats or promises and—I will assume this 

though the record is uncertain—without any effective warnings at all.  

Miranda's oral and written confessions are now held inadmissible under the Court's new 

rules. One is entitled to feel astonished that the Constitution can be read to produce this 

result. These confessions were obtained during brief, daytime questioning conducted by two 

officers and unmarked by any of the traditional indicia of coercion. They assured a 

conviction for a brutal and unsettling crime, for which the police had and quite possibly could 

obtain little evidence other than the victim's identifications, evidence which is frequently 

unreliable. There was, in sum, a legitimate purpose, no perceptible unfairness, and certainly little 

risk of injustice in the interrogation. Yet the resulting confessions, and the responsible course of 

police practice they represent, are to be sacrificed to the Court's own finespun conception of 

fairness which I seriously doubt is shared by many thinking citizens in this country… 

All four of the cases involved here present express claims that confessions were inadmissible, 

not because of coercion in the traditional due process sense, but solely because of lack of 

counsel or lack of warnings concerning counsel and silence. For the reasons stated in this 

opinion, I would adhere to the due process test and reject the new requirements inaugurated by 

the Court…The foray which the Court makes today brings to mind the wise and farsighted words 

of Mr. Justice Jackson in Douglas v. City of Jeannette (separate opinion): 'This Court is forever 

adding new stories to the temples of constitutional law, and the temples have a way of collapsing 

when one story too many is added.'  

DISSENT: Mr. Justice WHITE/HARLAN/STEWART…The proposition that the privilege 

against self-incrimination forbids in-custody interrogation without the warnings specified 

in the majority opinion and without a clear waiver of counsel has no significant support in 

the history of the privilege or in the language of the Fifth Amendment. As for the English 

authorities and the common-law history, the privilege, firmly established in the second half of 

the seventeenth century, was never applied except to prohibit compelled judicial interrogations. 

The rule excluding coerced confessions matured about 100 years later, 'but there is nothing in the 

reports to suggest that the theory has its roots in the privilege against self-incrimination. And so 

far as the cases reveal, the privilege, as such, seems to have been given effect only in judicial 

proceedings, including the preliminary examinations by authorized magistrates.' 

Our own constitutional provision provides that no person 'shall be compelled in any criminal 

case to be a witness against himself.' These words…appear to signify simply that nobody 

shall be compelled to give oral testimony against himself in a criminal proceeding under 

way in which he is defendant.' And there is very little in the surrounding circumstances of the 

adoption of the Fifth Amendment or in the provisions of the then existing state constitutions or in 

state practice which would give the constitutional provision any broader meaning. Such a 

construction, however, was considerably narrower than the privilege at common law, and when 

eventually faced with the issues, the Court extended the constitutional privilege to the 

compulsory production of books and papers, to the ordinary witness before the grand jury and to 

witnesses generally. Both rules had solid support in common-law history, if not in the history of 

our own constitutional provision.  
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A few years later the Fifth Amendment privilege was similarly extended to encompass the then 

well-established rule against coerced confessions: 'In criminal trials, in the courts of the United 

States, wherever a question arises whether a confession is incompetent because not voluntary, 

the issue is controlled by that portion of the fifth amendment to the constitution of the United 

States, commanding that no person 'shall be compelled in any criminal case to be a witness 

against himself." Bram v. United States…Bram, however, itself rejected the proposition which 

the Court now espouses. The question in Bram was whether a confession, obtained during 

custodial interrogation, had been compelled, and if such interrogation was to be deemed 

inherently vulnerable the Court's inquiry could have ended there. After examining the English 

and American authorities, however, the Court declared that:  

'In this court also it has been settled that the mere fact that the confession is made 

to a police officer, while the accused was under arrest in or out of prison, or was 

drawn out by his questions, does not necessarily render the confession 

involuntary; but, as one of the circumstances, such imprisonment or interrogation 

may be taken into account in determining whether or not the statements of the 

prisoner were voluntary.' 

In this respect the Court was wholly consistent with prior and subsequent pronounce-ments in 

this Court.  

Thus prior to Bram the Court, in Hopt v. People of Territory of Utah, had upheld the 

admissibility of a confession made to police officers following arrest, the record being silent 

concerning what conversation had occurred between the officers and the defendant in the short 

period preceding the confession. Relying on Hopt, the Court ruled squarely on the issue in Sparf 

and Hansen v. United States:  

Counsel for the accused insist that there cannot be a voluntary statement, a free, 

open confession, while a defendant is confined and in irons, under an accusation 

of having committed a capital offence. We have not been referred to any authority 

in support of that position. It is true that the fact of a prisoner being in custody at 

the time he makes a confession is a circumstance not to be overlooked, because it 

bears upon the inquiry whether the confession was voluntarily made, or was 

extorted by threats or violence or made under the influence of fear. But 

confinement or imprisonment is not in itself sufficient to justify the exclusion of a 

confession, if it appears to have been voluntary and was not obtained by putting 

the prisoner in fear or by promises. 

…[The Court today]…make[s] new law and new public policy in much the same way that it 

has in the course of interpreting other great clauses of the Constitution. This is what the 

Court historically has done. Indeed, it is what it must do and will continue to do until and unless 

there is some fundamental change in the constitutional distribution of governmental 

powers.  

But...the Court should not proceed to formulate fundamental policies based on speculation 

alone.  
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First, we may inquire what are the textual and factual bases of this new fundamental rule. To 

reach the result announced on the grounds it does, the Court must stay within the confines of 

the Fifth Amendment, which forbids self-incrimination only if compelled. Hence the core of 

the Court's opinion is that because of the compulsion inherent in custodial surroundings, no 

statement obtained from a defendant in custody can truly be the product of his free choice, absent 

the use of adequate protective devices as described by the Court. However, the Court does not 

point to any sudden inrush of new knowledge requiring the rejection of 70 years' 

experience. Nor does it assert that its novel conclusion reflects a changing consensus among 

state courts or that a succession of cases had steadily eroded the old rule and proved it 

unworkable. Rather than asserting new knowledge, the Court concedes that it cannot truly know 

what occurs during custodial questioning, because of the innate secrecy of such proceedings. It 

extrapolates a picture of what it conceives to be the norm from police investigatorial manuals, 

published in 1959 and 1962 or earlier, without any attempt to allow for adjustments in police 

practices that may have occurred in the wake of more recent decisions of state appellate tribunals 

or this Court. But even if the relentless application of the described procedures could lead to 

involuntary confessions, it most assuredly does not follow that each and every case will 

disclose this kind of interrogation or this kind of consequence. Insofar as appears from the 

Court's opinion, it has not examined a single transcript of any police interrogation, let alone 

the interrogation that took place in any one of these cases which it decides today…[T]he 

factual basis for the Court's premise is patently inadequate.  

Although in the Court's view in-custody interrogation is inherently coercive, the Court says that 

the spontaneous product of the coercion of arrest and detention is still to be deemed voluntary. 

An accused, arrested on probable cause, may blurt out a 

confession which will be admissible despite the fact that he 

is alone and in custody, without any showing that he had 

any notion of his right to remain silent or of the 

consequences of his admission. Yet, under the Court's rule, 

if the police ask him a single question such as 'Do you have 

anything to say?' or 'Did you kill your wife?' his response, if 

there is one, has somehow been compelled, even if the 

accused has been clearly warned of his right to remain 

silent. Common sense informs us to the contrary. While one 

may say that the response was 'involuntary' in the sense the 

question provoked or was the occasion for the response and 

thus the defendant was induced to speak out when he might have remained silent if not arrested 

and not questioned, it is patently unsound to say the response is compelled. 

Today's result would not follow even if it were agreed that to some extent custodial interrogation 

is inherently coercive…The test has been whether the totality of circumstances deprived the 

defendant of a 'free choice to admit, to deny, or to refuse to answer' and whether physical or 

psychological coercion was of such a degree that 'the defendant's will was overborne at the time 

he confessed.' Haynes v. State of Washington. The duration and nature of incommunicado 

custody, the presence or absence of advice concerning the defendant's constitutional rights, and 

the granting or refusal of requests to communicate with lawyers, relatives or friends have all 

been rightly regarded as important data bearing on the basic inquiry. 
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But it has never been suggested, until today, that such questioning was so coercive and accused 

persons so lacking in hardihood that the very first response to the very first question following 

the commencement of custody must be conclusively presumed to be the product of an overborne 

will.  

If the rule announced today were truly based on a conclusion that all confessions resulting 

from custodial interrogation are coerced, then it would simply have no rational 

foundation…Even if one were to postulate that the Court's concern is not that all confessions 

induced by police interrogation are coerced but rather that some such confessions are coerced 

and present judicial procedures are believed to be inadequate to identify the confessions that are 

coerced and those that are not, it would still not be essential to impose the rule that the Court has 

now fashioned. Transcripts or observers could be required, specific time limits, tailored to fit the 

cause, could be imposed, or other devices could be utilized to reduce the chances that otherwise 

indiscernible coercion will produce an inadmissible confession.  

On the other hand, even if one assumed that there was an adequate factual basis for the 

conclusion that all confessions obtained during in-custody interrogation are the product of 

compulsion, the rule propounded by the Court will still be irrational, for, apparently, it is only if 

the accused is also warned of his right to counsel and waives both that right and the right against 

self-incrimination that the inherent compulsiveness of interrogation disappears. But if the 

defendant may not answer without a warning a question such as 'Where were you last night?' 

without having his answer be a compelled one, how can the Court ever accept his negative 

answer to the question of whether he wants to consult his retained counsel or counsel whom 

the court will appoint? And why if counsel is present and the accused nevertheless confesses, 

or counsel tells the accused to tell the truth, and that is what the accused does, is the situation any 

less coercive insofar as the accused is concerned?... 

 

 

All of this makes very little sense in terms of the compulsion which the Fifth Amendment 

proscribes…It is [the defendant’s] free will that is involved. Confessions and incriminating 

admissions, as such, are not forbidden evidence; only those which are compelled are banned. I 

doubt that the Court observes these distinctions today. By considering any answers to any 

interrogation to be compelled regardless of the content and course of examination and by 

escalating the requirements to prove waiver, the Court not only prevents the use of compelled 

confessions but for all practical purposes forbids interrogation except in the presence of counsel. 

That is, instead of confining itself to protection of the right against compelled self-incrimination 

the Court has created a limited Fifth Amendment right to counsel—or, as the Court expresses it, 

a 'need for counsel to protect the Fifth Amendment privilege…' The focus then is not on the will 

of the accused but on the will of counsel and how much influence he can have on the accused. 

Obviously there is no warrant in the Fifth Amendment for thus installing counsel as the arbiter of 

the privilege…  

 

That’s a zinger! 
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More than the human dignity of the accused is involved; the human personality of others in 

the society must also be preserved…[S]ociety's interest in the general security is of equal 

weight.  

 

The obvious underpinning of the Court's decision is a deep-seated distrust of all confessions. As 

the Court declares that the accused may not be interrogated without counsel present, absent a 

waiver of the right to counsel, and as the Court all but admonishes the lawyer to advise the 

accused to remain silent, the result adds up to a judicial judgment that evidence from the 

accused should not be used against him in any way, whether compelled or not. This is the 

not so subtle overtone of the opinion—that it is inherently wrong for the police to gather 

evidence from the accused himself. And this is precisely the nub of this dissent. I see nothing 

wrong or immoral, and certainly nothing unconstitutional, in the police asking a suspect whom 

they have reasonable cause to arrest whether or not he killed his wife or in confronting him with 

the evidence on which the arrest was based, at least where he has been plainly advised that he 

may remain completely silent, see Escobedo (dissenting opinion). Until today, 'the admissions or 

confessions of the prisoner, when voluntarily and freely made, have always ranked high in the 

scale of incriminating evidence.' Particularly when corroborated, as where the police have 

confirmed the accused's disclosure of the hiding place of implements or fruits of the crime, such 

confessions have the highest reliability and significantly contribute to the certitude with which 

we may believe the accused is guilty. Moreover, it is by no means certain that the process of 

confessing is injurious to the accused. To the contrary it may provide psychological relief and 

enhance the prospects for rehabilitation.  

 

This is not to say that the value of respect for the inviolability of the accused's individual 

personality should be accorded no weight or that all confessions should be indiscriminately 

admitted. This Court has long read the Constitution to proscribe compelled confessions, a 

salutary rule from which there should be no retreat. But I see no sound basis, factual or 

otherwise, and the Court gives none, for concluding that the present rule against the receipt of 

coerced confessions is inadequate for the task of sorting out inadmissible evidence and must be 

replaced by the per se rule which is now imposed. Even if the new concept can be said to have 

advantages of some sort over the present law, they are far outweighed by its likely undesirable 

impact on other very relevant and important interests…  

 

Without the reasonably effective performance of the task of preventing private violence 

and retaliation, it is idle to talk about human dignity and civilized values.  

The modes by which the criminal laws serve the interest in general security are many. First the 

murderer who has taken the life of another is removed from the streets, deprived of his liberty 

and thereby prevented from repeating his offense. In view of the statistics on recidivism in this 

country and of the number of instances in which apprehension occurs only after repeated 

offenses, no one can sensibly claim that this aspect of the criminal law does not prevent crime or 

contribute significantly to the personal security of the ordinary citizen.  

Secondly, the swift and sure apprehension of those who refuse to respect the personal security 

and dignity of their neighbor unquestionably has its impact on others who might be similarly 

tempted… 
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Thirdly, the law concerns itself with those whom it has confined. The hope and aim of modern 

penology, fortunately, is as soon as possible to return the convict to society a better and more 

law-abiding man than when he left. Sometimes there is success, sometimes failure. But at least 

the effort is made, and it should be made to the very maximum extent of our present and future 

capabilities.  

The rule announced today will measurably weaken the ability of the criminal law to 

perform these tasks…Under the present law, the prosecution fails to prove its case in about 

30% of the criminal cases actually tried in the federal courts. But it is something else again to 

remove from the ordinary criminal case all those confessions which heretofore have been held to 

be free and voluntary acts of the accused and to thus establish a new constitutional barrier to the 

ascertainment of truth by the judicial process. There is, in my view, every reason to believe 

that a good many criminal defendants who otherwise would have been convicted on what 

this Court has previously thought to be the most satisfactory kind of evidence will now 

under this new version of the Fifth Amendment, either not be tried at all or will be 

acquitted if the State's evidence, minus the confession, is put to the test of litigation.  

I have no desire whatsoever to share the responsibility for any such impact on the present 

criminal process.  

In some unknown number of cases the Court's rule will return a killer, a rapist or other criminal 

to the streets and to the environment which produced him, to repeat his crime whenever it 

pleases him. As a consequence, there will not be a gain, but a loss, in human dignity. The 

real concern is not the unfortunate consequences of this new decision on the criminal law as an 

abstract, disembodied series of authoritative proscriptions, but the impact on those who rely on 

the public authority for protection and who without it can only engage in violent self-help with 

guns, knives and the help of their neighbors similarly inclined. There is, of course, a saving 

factor: the next victims are uncertain, unnamed and unrepresented in this case.  

Nor can this decision do other than have a corrosive effect on the criminal laws as an effective 

device to prevent crime. A major component in its effectiveness in this regard is its swift and 

sure enforcement. The easier it is to get away with rape and murder, the less the deterrent effect 

on those who are inclined to attempt it. This is still good common sense. If it were not, we should 

posthaste liquidate the whole law enforcement establishment as a useless, misguided effort to 

control human conduct.  

And what about the accused who has confessed or would confess in response to simple, 

noncoercive questioning and whose guilt could not otherwise be proved? Is it so clear that 

release is the best thing for him in every case? Has it so unquestionably been resolved that in 

each and every case it would be better for him not to confess and to return to his environment 

with no attempt whatsoever to help him? I think not. It may well be that in many cases it will be 

no less than a callous disregard for his own welfare as well as for the interests of his next victim.  

There is another aspect to the effect of the Court's rule on the person whom the police have 

arrested on probable cause. The fact is that he may not be guilty at all and may be able to 

extricate himself quickly and simply if he were told the circumstances of his arrest and were 
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asked to explain. This effort, and his release, must now await the hiring of a lawyer or his 

appointment by the court, consultation with counsel and then a session with the police or the 

prosecutor. Similarly, where probable cause exists to arrest several suspects, as where the body 

of the victim is discovered in a house having several residents, it will often be true that a suspect 

may be cleared only through the results of interrogation of other suspects. Here too the release of 

the innocent may be delayed by the Court's rule.  

Much of the trouble with the Court's new rule is that it will operate indiscriminately in all 

criminal cases, regardless of the severity of the crime or the circumstances 

involved…Today's decision leaves open such questions as whether the accused was in custody, 

whether his statements were spontaneous or the product of interrogation, whether the accused 

has effectively waived his rights, and whether non-testimonial evidence introduced at trial is the 

fruit of statements made during a prohibited interrogation, all of which are certain to prove 

productive of uncertainty during investigation and litigation during prosecution. For all these 

reasons, if further restrictions on police interrogation are desirable at this time, a more flexible 

approach makes much more sense than the Court's constitutional straitjacket which forecloses 

more discriminating treatment by legislative or rule-making pronouncements. 

Applying the traditional standards to the cases before the Court, I would hold these 

confessions voluntary. I would therefore affirm in Miranda, Vignera and Westover and reverse 

in Stewart.  

 


