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SINGER v. UNITED STATES 

SUPREME COURT OF THE UNITED STATES 

380 U.S. 24 

March 1, 1965 

[9 – 0] 

 

OPINION:  Mr. Chief Justice WARREN…Rule 23(a) of the Federal Rules of Criminal 

Procedure provides:  

 

'Cases required to be tried by jury shall be so tried unless the defendant waives a 

jury trial in writing with the approval of the court and the consent of the 

government.'  

 

Petitioner challenges the permissibility of this rule, arguing that the Constitution gives a 

defendant in a federal criminal case the right to waive a jury trial whenever he believes such 

action to be in his best interest, regardless of whether the prosecution and the court are willing to 

acquiesce in the waiver.  

 

Petitioner was charged in a federal district court with 30 infractions of the mail fraud statute. The 

gist of the indictment was that he used the mails to dupe amateur songwriters into sending him 

money for the marketing of their songs. On the opening day of trial petitioner offered in writing 

to waive a trial by jury 'for the purpose of shortening the trial.' The trial court was willing to 

approve the waiver, but the Government refused to give its consent. Petitioner was subsequently 

convicted by a jury on 29 of the 30 counts and the Court of Appeals for the Ninth Circuit 

affirmed. We granted certiorari.  
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Petitioner's argument is that a defendant in a federal criminal case has not only an 

unconditional constitutional right, guaranteed by Art. III, §2, and the Sixth Amendment, to 

a trial by jury, but also a correlative right to have his case decided by a judge alone if he 

considers such a trial to be to his advantage. He claims that at common law the right to refuse 

a jury trial preceded the right to demand one, and that both before and at the time our 

Constitution was adopted criminal defendants in this country had the right to waive a jury trial. 

Although the Constitution does not in terms give defendants an option between different modes 

of trial, petitioner argues that the provisions relating to jury trial are for the protection of the 

accused. Petitioner further urges that since a defendant can waive other constitutional rights 

without the consent of the Government, he must necessarily have a similar right to waive a jury 

trial and that the Constitution's guarantee of a fair trial gives defendants the right to safeguard 

themselves against possible jury prejudice by insisting on a trial before a judge alone. Turning 

his attention to Rule 23(a), petitioner claims that the Fifth, Sixth, Ninth, and Tenth Amendments 

are violated by placing conditions on the ability to waive trial by jury.  

 

We have examined petitioner's arguments and find them to be without merit. We can find 

no evidence that the common law recognized that defendants had the right to choose between 

court and jury trial…There is no indication that the colonists considered the ability to waive a 

jury trial to be of equal importance to the right to demand one. Having found that the 

Constitution neither confers nor recognizes a right of criminal defendants to have their cases 

tried before a judge alone, we also conclude that Rule 23(a) sets forth a reasonable procedure 

governing attempted waivers of jury trials.  

 

 

 

                                        
 

English Common Law. The origin of trial by jury in England is not altogether clear. At its 

inception it was an alternative to one of the older methods of proof—trial by compurgation, 

ordeal or battle. 

 

 

 

 

 

 

 

 

 

 

HISTORY 

ALERT! 

Trial by compurgation: A defendant could establish innocence by taking an oath of innocence 

and getting a required number of persons (typically 12) to swear their belief in his oath. If he 

could not do so, he was guilty. This did not likely exist in America and was abolished in 

England around 1833. The Columbia Encyclopedia. 
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Soon after the thirteenth Century trial by jury had become the principal institution for criminal 

cases; yet, even after the older procedures of compurgation, ordeal and battle had passed into 

disuse, the defendant technically retained the right to be tried by one of them. Before a defendant 

could be subjected to jury trial his 'consent' was required, but the Englishmen of the period had a 

concept of 'consent' somewhat different from our own. The Statute of Westminster I, which 

described defendants who refused to submit to jury trial as 'refusing to stand to the Common 

Law of the Land,' marks the beginning of the horrendous practice known as peine forte et dure 

by which recalcitrant defendants were tortured until death or until they 'consented' to a jury 

trial.  
 

 

 

 

It is significant that defendants who refused to submit to a jury were not entitled to an alternative 

method of trial, and it was only in 1772 that peine forte et dure was officially abolished in 

England. By a statute enacted in that year, a defendant who stood mute when charged with a 

felony was deemed to have pleaded guilty. Not until 1827, long after the adoption of our 

Constitution, did England provide by statute for the trial of those who stood mute. Even this 

statute did not give the defendant the right to plead his case before a judge alone, but merely 

provided that he would be subject to jury trial without his formal consent.  

 

Thus, as late as 1827 the English common law gave criminal defendants no option as to the mode 

of trial. The closest the common law came to such a procedure was that of the 'implied 

confession,' by which defendants accused of minor offenses did not explicitly admit their guilt 

but threw themselves on the King's mercy and expressed their willingness to submit to a small 

fine. Despite the 'implied confession,' the court heard evidence and could discharge the defendant 

if it found the evidence wanting. It cannot seriously be argued that this obscure and insignificant 

procedure, having no applicability to serious offenses, establishes the proposition that at common 

law defendants had the right to choose the method of trial in all criminal cases. On the contrary, 

'by its intrinsic fairness as contrasted with older modes, and by the favor of the crown and the 

judges, trial by jury grew fast to be regarded as the one regular common-law mode of trial, 

always to be had when no other was fixed.' 

 

Trial by ordeal: Clerics subjected the accused to physical torment (boiling water, freezing 

water, hot irons) in hopes of uncovering divine signs of guilt or innocence. If the accused 

sank and drowned in freezing water, he was exonerated. If not, because water “will reject an 

impure soul,” he was guilty. 

 

Trial by battle:  Someone contesting the veracity of an accused and the accused fought to the 

death or until one of them yelled, “Craven.”  Victims of alleged crime who were women or 

children were allowed to hire someone stronger than them; i.e., “hired guns,” the derivative 

of a reference to “trial lawyers.” 

Much of our ancestry is scattered with gruesome laws. 
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The Colonial Experience. The colonies which most freely permitted waiver of jury trial as a 

matter of course were Massachusetts and Maryland. The 'First constitution' of Massachusetts—

The Body of Liberties of 1641—contained as Liberty XXIX the following:  

 

'In all actions at law, it shall be the liberty of the plaintiff and defendant, by 

mutual consent, to choose whether they will be tried by the Bench or by a Jury, 

unless it be where the law upon just reason has otherwise determined. The like 

liberty shall be granted to all persons in Criminal cases.'  

 

It should be noted that Liberty XXIX's language explicitly provided that the right to choose trial 

by judge alone was subject to change 'where the law upon just reason has otherwise determined.' 

Moreover, those drafting and administering the Liberty recognized that it was a departure from 

the English common law. Several cases can be cited, at least up until 1692, in which defendants 

in Massachusetts waived jury trial and were tried by the bench. However, from 1692 on, in light 

of increasing hostility to the Crown, the colonists of Massachusetts stressed their right to trial by 

jury, not their right to choose between alternate methods of trial… 

 

It appears that from the early days of Maryland's colonization minor cases were tried by judges 

sitting alone. But the defendant who submitted his case to the judge was not considered on a par 

with the defendant who chose to have a jury hear his case, as is evidenced by a Maryland statute 

of 1793 which provided that submission to a judge would be considered an admission of crime 

(analogous to the 'implied confession' of minor offenses under English common law) at least 

insofar as to render the person submitting his case to a judge liable for the costs of prosecution. 

In 1809, Maryland declared by statute that waiver of jury trial was to be encouraged and the 

willing defendant was to suffer no increased liability for so doing. It was not until 1823, 

however, that major cases began also to be submitted to judges alone… 

 

The Constitution and Its Judicial Interpretation. The proceedings at the Constitutional 

Convention give little insight into what was meant by the direction in Art. III, §2, that the 'Trial 

of all Crimes…shall be by Jury.' The clause was clearly intended to protect the accused from 

oppression by the Government; but, since the practice of permitting defendants a choice as to the 

mode of trial was not widespread, it is not surprising that some of the framers apparently 

believed that the Constitution designated trial by jury as the exclusive method of determining 

guilt; see The Federalist, No. 83 (Alexander Hamilton). 

  

In no known federal criminal case in the period immediately following the adoption of the 

Constitution did a defendant claim that he had the right to insist upon a trial without a jury. 

Indeed, in United States v. Gibert, Mr. Justice Story, while sitting on circuit, indicated his view 

that the Constitution made trial by jury the only permissible method of trial… 

 

Although not necessary to the holding in the case, in Thompson v. Utah this Court also expressed 

a view that the Constitution made jury trial the exclusive method of determining guilt in all 

federal criminal cases. However, in Schick v. United States the Court decided there was no 

constitutional requirement that petty offenses be tried by jury. These two decisions were 

construed by the lower federal courts as establishing a rule that in all but petty offenses jury trial 

was a constitutional imperative. 
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The issue whether a defendant could waive a jury trial in federal criminal cases was finally 

presented to this Court in Patton v. United States. The Patton case came before the Court on a 

certified question from the Eighth Circuit. The wording of the question is significant:  

 

'After the commencement of a trial in a federal court before a jury of twelve men 

upon an indictment charging a crime, punishment for which may involve a 

penitentiary sentence, if one juror becomes incapacitated and unable to 

further proceed with his work as a juror, can defendant…and the 

government…consent to the trial proceeding to a finality with 11 jurors, and 

can defendant or defendants thus waive the right to a trial and verdict by a 

constitutional jury of 12 men?'  

 

The question explicitly stated that the Government had agreed with the defendant that his trial 

should proceed with 11 jurors. The case did not involve trial before a judge alone, but the Court 

believed that trial before 11 jurors was as foreign to the common law as was trial before a judge 

alone, and therefore, both forms of waiver 'in substance amounted to the same thing.' The Court 

examined Art. III, §2, and the Sixth Amendment and concluded that a jury trial was a right which 

the accused might 'forego at his election.' The Court also spoke of jury trial as a 'privilege,' not an 

'imperative requirement' and remarked that jury trial was principally for the benefit of the 

accused. Nevertheless, the Court was conscious of the precise question that was presented by the 

Eighth Circuit, and concluded its opinion with carefully chosen language that dispelled any 

notion that the defendant had an absolute right to demand trial before a judge sitting alone:  

 

'Not only must the right of the accused to a trial by a constitutional jury be 

jealously preserved, but the maintenance of the jury as a factfinding body in 

criminal cases is of such importance and has such a place in our traditions, that, 

before any waiver can become effective, the consent of government counsel and 

the sanction of the court must be had, in addition to the express and intelligent 

consent of the defendant. And the duty of the trial court in that regard is not to be 

discharged as a mere matter of rote, but with sound and advised discretion, with 

an eye to avoid unreasonable or undue departures from that mode of trial or from 

any of the essential elements thereof, and with a caution increasing in degree as 

the offenses dealt with increase in gravity.'  

 

…Thus, there is no federally recognized right to a criminal trial before a judge sitting alone, but 

a defendant can, as was held in Patton, in some instances waive his right to a trial by jury. The 

question remains whether the effectiveness of this waiver can be conditioned upon the 

consent of the prosecuting attorney and the trial judge.  
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The ability to waive a constitutional right does not ordinarily carry with it the right to 

insist upon the opposite of that right. For example, although a defendant can, under some 

circumstances, waive his constitutional right to a public trial, he has no absolute right to compel 

a private trial, see United States v. Kobli (C.A.3d Cir. 1949); although he can waive his right to 

be tried in the State and district where the crime was committed, he cannot in all cases compel 

transfer of the case to another district, see Kersten v. United States (C.A.10th Cir. 1947), cert. 

denied; and although he can waive his right to be confronted by the witnesses against him, it has 

never been seriously suggested that he can thereby compel the Government to try the case by 

stipulation… 

 

 

 

 

 

 

 

 

 

Trial by jury has been established by the Constitution as the 'normal and…preferable mode of 

disposing of issues of fact in criminal cases.' Patton. As with any mode that might be devised to 

determine guilt, trial by jury has it weaknesses and the potential for misuse. However, the mode 

itself has been surrounded with safeguards to make it as fair as possible—for example, venue can 

be changed when there is a well-grounded fear of jury prejudice…and prospective jurors are 

subject to voir dire examination, to challenge for cause, and to peremptory challenge. 

 

 

 

How about an educational side trip? “Cert. denied” or “certiorari denied” means, of course, 

that one or more parties in the Kersten case asked the United States Supreme Court to accept 

their appeal from the 10
th

 Circuit ruling and were denied. That does not mean the High Court 

agreed or disagreed with it. All it means is that, for whatever reason, at least four members 

were not interested in reviewing it. It is, however, considered good law in the 10
th

 Circuit and, 

therefore, is cited in support of an argument, here.  
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Challenges “for cause” are unlimited in number.  Through questioning (voir dire), if the 

attorney can show some reason why the potential juror could not be fair and the Court is 

persuaded, that establishes “cause” for rejecting the person as a juror. “Peremptory 

challenges” are limited in number by statute. With this type of challenge, a lawyer is not 

normally required to give any reason why he wants a potential juror excused.   

 

In light of the Constitution's emphasis on jury trial, we find it difficult to understand how the 

petitioner can submit the bald proposition that to compel a defendant in a criminal case to 

undergo a jury trial against his will is contrary to his right to a fair trial or to due process. A 

defendant's only constitutional right concerning the method of trial is to an impartial trial by jury. 

We find no constitutional impediment to conditioning a waiver of this right on the consent of the 

prosecuting attorney and the trial judge when, if either refuses to consent, the result is simply that 

the defendant is subject to an impartial trial by jury—the very thing that the Constitution 

guarantees him. The Constitution recognizes an adversary system as the proper method of 

determining guilt, and the Government, as a litigant, has a legitimate interest in seeing that cases 

in which it believes a conviction is warranted are tried before the tribunal which the Constitution 

regards as most likely to produce a fair result… 

 

In upholding the validity of Rule 23(a), we reiterate the sentiment expressed in Berger v. United 

States, that the government attorney in a criminal prosecution is not an ordinary party to a 

controversy, but a 'servant of the law' with a 'twofold aim…that guilt shall not escape or 

innocence suffer.' It was in light of this concept of the role of prosecutor that Rule 23(a) was 

framed, and we are confident that it is in this light that it will continue to be invoked by 

government attorneys. Because of this confidence in the integrity of the federal prosecutor, Rule 

23(a) does not require that the Government articulate its reasons for demanding a jury trial at the 

time it refuses to consent to a defendant's proffered waiver. Nor should we assume that federal 

prosecutors would demand a jury trial for an ignoble purpose. We need not determine in this case 

whether there might be some circumstances where a defendant's reasons for wanting to be tried 

by a judge alone are so compelling that the Government's insistence on trial by jury would result 

in the denial to a defendant of an impartial trial. Petitioner argues that there might arise situations 

where 'passion, prejudice…public feeling' or some other factor may render impossible or 

unlikely an impartial trial by jury. However, since petitioner gave no reason for wanting to forgo 

jury trial other than to save time, this is not such a case, and petitioner does not claim that it 

is…Affirmed. 


