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OPINION:  Mr. Justice WHITE…The petitioner, Robert Swain, a Negro, was indicted and 

convicted of rape in the Circuit Court of Talladega County, Alabama, and sentenced to death. 

His motions to quash the indictment, to strike the trial jury venire and to declare void the petit 

jury chosen in the case, all based on alleged invidious discrimination in the selection of jurors, 

were denied. The Alabama Supreme Court affirmed the conviction and we granted certiorari. 

Venire: The list from which jurors may be selected. 

Petit jury:  As far as I can tell, this is simply a jury formed for civil or criminal trials. 

In support of his claims, petitioner invokes the constitutional principle announced in 1880 in 

Strauder v. West Virginia, where the Court struck down a state statute qualifying only white 

people for jury duty. Such a statute was held to contravene the central purposes of the Fourteenth 

Amendment: “…Although a Negro defendant is not entitled to a jury containing members of his 

race, a State's purposeful or deliberate denial to Negroes on account of race of participation as 

jurors in the administration of justice violates the Equal Protection Clause.” This principle was 

further elaborated in Carter v. Texas, where, in respect to exclusion from grand juries, the Court 

said:  

'Whenever by any action of a state, whether through its legislature, through its 

courts, or through its executive or administrative officers, all persons of the 

African race are excluded, solely because of their race or color, from serving as 

grand jurors in the criminal prosecution of a person of the African race, the equal 

protection of the laws is denied…'  

…'For racial discrimination to result in the exclusion from jury service of otherwise qualified 

groups not only violates our Constitution and the laws enacted under it but is at war with our 

basic concepts of a democratic society and a representative government.' Smith v. Texas.  
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Further, 'jurymen should be selected as individuals, on the basis of individual qualifications, and 

not as members of a race.' Cassell v. Texas. Nor is the constitutional command forbidding 

intentional exclusion limited to Negroes. It applies to any identifiable group in the community 

which may be the subject of prejudice. Hernandez v. Texas.  

But purposeful discrimination may not be assumed or merely asserted. It must be 

proven…It is not the soundness of these principles, which is unquestioned, but their scope and 

application to the issues in this case that concern us here.  

We consider first petitioner's claims concerning the selection of grand jurors and the petit jury 

venire. The evidence was that while Negro males over 21 constitute 26% of all males in the 

county in this age group, only 10 to 15% of the grand and petit jury panels drawn from the jury 

box since 1953 have been Negroes, there having been only one case in which the percentage was 

as high as 23%. In this period of time, Negroes served on 80% of the grand juries selected, the 

number ranging from one to three. There were four or five Negroes on the grand jury panel of 

about 33 in this case, out of which two served on the grand jury which indicted petitioner. 

Although there has been an average of six to seven Negroes on petit jury venires in criminal 

cases, no Negro has actually served on a petit jury since about 1950. In this case there were eight 

Negroes on the petit jury venire but none actually served, two being exempt and six being struck 

by the prosecutor in the process of selecting the jury.  

It is wholly obvious that Alabama has not totally excluded a racial group from either grand or 

petit jury panels, as was the case in Norris v. Alabama. Moreover, we do not consider an average 

of six to eight Negroes on these panels as constituting forbidden token inclusion within the 

meaning of the cases in this Court. Nor do we consider the evidence in this case to make out a 

prima facie case of invidious discrimination under the Fourteenth Amendment.  

Alabama law requires that the three jury commissioners in Talladega County place on the jury 

roll all male citizens in the community over 21 who are reputed to be honest, intelligent men and 

are esteemed for their integrity, good character and sound judgment. In practice, however, the 

commissioners do not place on the roll all such citizens, either white or colored. A typical jury 

roll at best contains about 2,500 names, out of a total male population over 21, according to the 

latest census, of 16,406 persons. Each commissioner, with the clerk's assistance, produces for the 

jury list names of persons who in his judgment are qualified. The sources are city directories, 

registration lists, club and church lists, conversations with other persons in the community, both 

white and colored, and personal and business acquaintances.  

Is anyone surprised at the manner in which the potential jurors were chosen in Alabama in 

the 60s? 

Venires drawn from the jury box made up in this manner unquestionably contained a smaller 

proportion of the Negro community than of the white community. But a defendant in a criminal 

case is not constitutionally entitled to demand a proportionate number of his race on the jury 

which tries him nor on the venire or jury roll from which petit jurors are drawn. Virginia v. 

Rives. Neither the jury roll nor the venire need be a perfect mirror of the community or 

accurately reflect the proportionate strength of every identifiable group. 'Obviously the number 
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of races and nationalities appearing in the ancestry of our citizens would make it impossible to 

meet a requirement of proportional representation. Similarly, since there can be no exclusion of 

Negroes as a race and no discrimination because of color, proportional limitation is not 

permissible.' Cassell v. Texas. We cannot say that purposeful discrimination based on race 

alone is satisfactorily proved by showing that an identifiable group in a community is 

underrepresented by as much as 10%. Here the commissioners denied that racial 

considerations entered into their selections of either their contacts in the community or the names 

of prospective jurors. There is no evidence that the commissioners applied different standards of 

qualifications to the Negro community than they did to the white community. Nor was there any 

meaningful attempt to demonstrate that the same proportion of Negroes qualified under the 

standards being administered by the commissioners. It is not clear from the record that the 

commissioners even knew how many Negroes were in their respective areas, or on the jury roll 

or on the venires drawn from the jury box. The overall percentage disparity has been small, and 

reflects no studied attempt to include or exclude a specified number of Negroes. Undoubtedly the 

selection of prospective jurors was somewhat haphazard and little effort was made to ensure that 

all groups in the community were fully represented. But an imperfect system is not equivalent to 

purposeful discrimination based on race. We do not think that the burden of proof was carried by 

petitioner in this case.  

Petitioner makes a further claim relating to the exercise of peremptory challenges to exclude 

Negroes from serving on petit juries.  

In Talladega County the petit jury venire drawn in a criminal case numbers about 35 unless a 

capital offense is involved, in which case it numbers about 100.
1
 After excuses and removals for 

cause, the venire in a capital case is reduced to about 75. The jury is then 'struck'—the defense 

striking two veniremen and the prosecution one in alternating turns, until only 12 jurors remain.  

This essentially is the Alabama struck-jury system, applicable in all criminal cases and available 

in civil cases. In this case, the six Negroes available for jury service were struck by the 

prosecutor in the process of selecting the jury which was to try petitioner.  

In the trial court after the jury was selected, petitioner moved to have the jury declared void on 

Fourteenth Amendment grounds…The main thrust of the motion according to its terms was the 

striking of the six Negroes from the petit jury venire. No evidence was taken, petitioner 

apparently being content to rely on the record which had been made in connection with the 

motion to quash the indictment. We think the motion, seeking as it did to invalidate the alleged 

purposeful striking of Negroes from the jury which was to try petitioner, was properly denied.  

In providing for jury trial in criminal cases, Alabama adheres to the common-law system of trial 

by an impartial jury of 12 men who must unanimously agree on a verdict, the system followed in 

the federal courts by virtue of the Sixth Amendment. As part of this system it provides for 

challenges for cause and substitutes a system of strikes for the common-law method of 

peremptory challenge. Alabama contends that its system of peremptory strikes—challenges 

without cause, without explanation and without judicial scrutiny—affords a suitable and 

necessary method of securing juries which in fact and in the opinion of the parties are fair and 

impartial. This system, it is said, in and of itself, provides justification for striking any group of 

                                                 
1
 That is, they start the jury selection process with 35 or 100 potential jurors, respectively. 
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otherwise qualified jurors in any given case, whether they be Negroes, Catholics, accountants or 

those with blue eyes. Based on the history of this system and its actual use and operation in this 

country, we think there is merit in this position… 

In contrast to the course in England, where both peremptory challenge and challenge for cause 

have fallen into disuse, peremptories were and are freely used and relied upon in this country, 

perhaps because juries here are drawn from a greater cross-section of a heterogeneous society. 

The voir dire in American trials tends to be extensive and probing, operating as a predicate for 

the exercise of peremptories, and the process of selecting a jury protracted. The persistence of 

peremptories and their extensive use demonstrate the long and widely held belief that 

peremptory challenge is a necessary part of trial by jury. Although 'there is nothing in the 

Constitution of the United States which requires the Congress or the States to grant peremptory 

challenges' (Stilson v. United States), nonetheless the challenge is 'one of the most important of 

the rights secured to the accused.' Pointer v. United States. The denial or impairment of the right 

is reversible error without a showing of prejudice. For it is, as Blackstone says, ‘an arbitrary and 

capricious right, and it must be exercised with full freedom, or it fails of its full purpose.’ Lewis 

v. United States.  

The function of the challenge is not only to eliminate extremes of partiality on both sides, but to 

assure the parties that the jurors before whom they try the case will decide on the basis of the 

evidence placed before them, and not otherwise. In this way the peremptory satisfies the rule that 

‘to perform its high function in the best way justice must satisfy the appearance of justice.’ 

Indeed the very availability of peremptories allows counsel to ascertain the possibility of bias 

through probing questions on the voir dire and facilitates the 

exercise of challenges for cause by removing the fear of 

incurring a juror's hostility through examination and challenge 

for cause. Although historically the incidence of the 

prosecutor's challenge has differed from that of the accused, 

the view in this country has been that the system should 

guarantee 'not only freedom from any bias against the accused, 

but also from any prejudice against his prosecution. Between 

him and the state the scales are to be evenly held.' Hayes v. 

Missouri.  

The essential nature of the peremptory challenge is that it is 

one exercised without a reason stated, without inquiry and 

without being subject to the court's control. While challenges for cause permit rejection of jurors 

on a narrowly specified, provable and legally cognizable basis of partiality, the peremptory 

permits rejection for a real or imagined partiality that is less easily designated or demonstrable. It 

is often exercised upon the 'sudden impressions and unaccountable prejudices we are apt to 

conceive upon the bare looks and gestures of another,' upon a juror's 'habits and associations' or 

upon the feeling that 'the bare questioning a juror's indifference may sometimes provoke a 

resentment.' It is no less frequently exercised on grounds normally thought irrelevant to legal 

proceedings or official action, namely, the race, religion, nationality, occupation or affiliations of 

people summoned for jury duty. For the question a prosecutor or defense counsel must decide is 

not whether a juror of a particular race or nationality is in fact partial, but whether one from a 
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different group is less likely to be. It is well known that these factors are widely explored during 

the voir dire, by both prosecutor and accused. This Court has held that the fairness of trial by jury 

requires no less. Hence veniremen are not always judged solely as individuals for the purpose of 

exercising peremptory challenges. Rather they are challenged in light of the limited knowledge 

counsel has of them, which may include their group affiliations, in the context of the case to be 

tried.  

With these considerations in mind, we cannot hold that the striking of Negroes in a 

particular case is a denial of equal protection of the laws. In the quest for an impartial and 

qualified jury, Negro and white, Protestant and Catholic, are alike subject to being 

challenged without cause. To subject the prosecutor's challenge in any particular case to the 

demands and traditional standards of the Equal Protection Clause would entail a radical change 

in the nature and operation of the challenge. The challenge…would no longer be peremptory, 

each and every challenge being open to examination, either at the time of the challenge or at a 

hearing afterwards. The prosecutor's judgment underlying each challenge would be subject to 

scrutiny for reasonableness and sincerity. And a great many uses of the challenge would be 

banned.  

In the light of the purpose of the peremptory system and the function it serves in a 

pluralistic society in connection with the institution of jury trial, we cannot hold that the 

Constitution requires an examination of the prosecutor's reasons for the exercise of his 

challenges in any given case. The presumption in any particular case must be that the prosecutor 

is using the State's challenges to obtain a fair and impartial jury to try the case before the court. 

The presumption is not overcome and the prosecutor therefore subjected to examination by 

allegations that in the case at hand all Negroes were removed from the jury or that they were 

removed because they were Negroes. Any other result, we think, would establish a rule wholly at 

odds with the peremptory challenge system as we know it. Hence the motion to strike the trial 

jury was properly denied in this case.  

Petitioner, however, presses a broader claim in this Court. His argument is that not only 

were the Negroes removed by the prosecutor in this case but that there never has been a 

Negro on a petit jury in either a civil or criminal case in Talladega County and that in 

criminal cases prosecutors have consistently and systematically exercised their strikes to 

prevent any and all Negroes on petit jury venires from serving on the petit jury itself. This 

systematic practice, it is claimed, is invidious discrimination for which the peremptory 

system is insufficient justification.  

We agree that this claim raises a different issue and it may well require a different answer. We 

have decided that it is permissible to insulate from inquiry the removal of Negroes from a 

particular jury on the assumption that the prosecutor is acting on acceptable considerations 

related to the case he is trying, the particular defendant involved and the particular crime 

charged. But when the prosecutor in a county, in case after case, whatever the 

circumstances, whatever the crime and whoever the defendant or the victim may be, is 

responsible for the removal of Negroes who have been selected as qualified jurors by the 

jury commissioners and who have survived challenges for cause, with the result that no 

Negroes ever serve on petit juries, the Fourteenth Amendment claim takes on added 
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significance. In these circumstances, giving even the widest leeway to the operation of irrational 

but trial-related suspicions and antagonisms, it would appear that the purpose of the peremptory 

challenge [is] being perverted. If the State has not seen fit to leave a single Negro on any jury in 

a criminal case, the presumption protecting the prosecutor may well be overcome. Such proof 

might support a reasonable inference that Negroes are excluded from juries for reasons wholly 

unrelated to the outcome of the particular case on trial and that the peremptory system is being 

used to deny the Negro the same right and opportunity to participate in the administration of 

justice enjoyed by the white population. These ends the peremptory challenge is not designed to 

facilitate or justify.  

We need pursue this matter no further, however, for even if a State's systematic striking of 

Negroes in the selection of petit juries raises a prima facie case under the Fourteenth 

Amendment, we think it is readily apparent that the record in this case is not sufficient to 

demonstrate that the rule has been violated by the peremptory system as it operates in Talladega 

County. 

The difficulty with the record before us…is that it does not with any acceptable degree of clarity, 

show when, how often, and under what circumstances the prosecutor alone has been responsible 

for striking those Negroes who have appeared on petit jury panels in Talledega County. The 

record is absolutely silent as to those instances in which the prosecution participated in striking 

Negroes, except for the indication that the prosecutor struck the Negroes in this case and except 

for those occasions when the defendant himself indicated that he did not want Negroes on the 

jury. Apparently in some cases, the prosecution agreed with the defense to remove Negroes. 

There is no evidence, however, of what the prosecution did or did not do on its own account in 

any cases other than the one at bar. In one instance the prosecution offered the defendant an all-

Negro jury but the defendant in that case did not want a jury with any Negro members. There 

was other testimony that in many cases the Negro defendant preferred an all-white to a mixed 

jury. One lawyer, who had represented both white and Negro defendants in criminal cases, could 

recall no Negro client who wanted Negroes on the jury which was to try him. The prosecutor 

himself, who had served since 1953, said that if the Negro defendant wanted Negroes on the jury 

it would depend 'upon the circumstances and the conditions and the case and what I thought 

justice demanded and what it was in that particular case,' and that striking is done differently 

depending on the race of the defendant and the victim of the crime. These statements do not 

support an inference that the prosecutor was bent on striking Negroes, regardless of trial-related 

considerations. The fact remains, of course, that there has not been a Negro on a jury in 

Talladega County since about 1950. But the responsibility of the prosecutor is not illuminated in 

this record. There is no allegation or explanation, and hence no opportunity for the State to rebut, 

as to when, why and under what circumstances in cases previous to this one the prosecutor used 

his strikes to remove Negroes. In short, petitioner has not laid the proper predicate for attacking 

the peremp-tory strikes as they were used in this case. Petitioner has the burden of proof and he 

has failed to carry it.  

A dissent asserts that a showing that there are qualified Negroes and that none have served 

makes out a prima facie case of purposeful discrimination on the part of the State and that the 

continued vitality of Strauder v. West Virginia, as well as 'a practical accommodation' between 

the constitutional right of equal protection and the statutory right of peremptory challenge, 
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requires application of such a rule here. Where discrimination is said to occur in the selection of 

veniremen by state jury commissioners, 'proof that Negroes constituted a substantial segment of 

the population…, that some Negroes were qualified to serve as jurors and that none had been 

called for jury service over an extended period of time…constitutes prima facie proof of the 

systematic exclusion of Negroes from jury service,' Hernandez v. Texas, as does proof 'that no 

Negro had served on a criminal court grand or petit jury for a period of thirty years.' Patton v. 

Mississippi. Total exclusion of Negroes by the state officers responsible for selecting names of 

jurors gives rise to a fair inference of discrimination on their part, an inference which is 

determinative absent sufficient rebuttal evidence. But this rule of proof cannot be woodenly 

applied to cases where the discrimination is said to occur during the process of peremptory 

challenge of persons called for jury service. Unlike the selection process, which is wholly in the 

hands of state officers, defense counsel participate in the peremptory challenge system, and 

indeed generally have a far greater role than any officers of the State. It is for this reason that a 

showing that Negroes have not served during a specified period of time does not, absent a 

sufficient showing of the prosecutor's participation, give rise to the inference of systematic 

discrimination on the part of the State. The ordinary exercise of challenges by defense counsel 

does not, of course, imply purposeful discrimination by state officials. This is not to say that a 

defendant attacking the prosecutor's use of peremptory challenges over a period of time need 

elicit an admission from the prosecutor that discrimination accounted for his rejection of 

Negroes, any more than a defendant attacking jury selection need obtain such an admission from 

the jury commissioners. But the defendant must, to pose the issue, show the prosecutor's 

systematic use of peremptory challenges against Negroes over a period of time…We see no 

reason, except for blind application of a proof standard developed in a context where there is no 

question of state responsibility for the alleged exclusion, why the defendant attacking the 

prosecutor's systematic use of challenges against Negroes should not be required to establish on 

the record the prosecutor's conduct in this regard, especially where the same prosecutor for many 

years is said to be responsible for this practice and is quite available for questioning on this 

matter. Accordingly the judgment is affirmed.  

CONCURRENCE:  Mr. Justice HARLAN…[Not Provided.] 

CONCURRENCE:  Mr. Justice BLACK…[Not Provided.] 

DISSENT: Mr. Justice GOLDBERG/CHIEF JUSTICE WARREN/DOUGLAS…In 1880 this 

Court, in Strauder v. West Virginia,…held that under the Equal Protection Clause, a State cannot 

systematically exclude persons from juries solely because of their race or color. Since Strauder 

and until today this Court has consistently applied this constitutional principle.  

The [principle] upon which these decisions rest was…stated…in Carter v. Texas, in relation to 

exclusion from service on grand juries: Whenever by any action of a state, whether through its 

Legislature, through its courts, or through its executive or administrative officers, all persons of 

the African race are excluded, solely because of their race or color, from serving as grand jurors 

in the criminal prosecution of a person of the African race, the equal protection of the laws is 

denied to him, contrary to the Fourteenth Amendment of the Constitution of the United States. 

Strauder v. West Virginia…The principle is equally applicable to a similar exclusion of negroes 

from service on petit juries. And although the state statute defining the qualifications of jurors 
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may be fair on its face, the constitutional provision affords protection against action of the state 

through its administrative officers in effecting the prohibited discrimination… 

The reasons underlying the Court's decisions in these cases were well expressed in Strauder:  

“The very idea of a jury is a body of men composed of the peers or equals of the 

person whose rights it is selected or summoned to determine; that is, of his 

neighbors, fellows, associates, persons having the same legal status in society as 

that which he holds. Blackstone, in his Commentaries, says, 'The right of trial by 

jury…is a trial by the peers of every Englishman, and is the grand bulwark of his 

liberties, and is secured to him by the Great Charter'. It is also guarded by 

statutory enactments intended to make impossible what Mr. Bentham called 

'packing juries.' It is well known that prejudices often exist against particular 

classes in the community, which sway the judgment of jurors, and which, 

therefore, operate in some cases to deny to persons of those classes the full 

enjoyment of that protection which others enjoy.” 

Moreover, 'the very fact that colored people are singled out and expressly denied by a statute all 

right to participate in the administration of the law, as jurors, because of their color, though they 

are citizens, and may be in other respects fully qualified, is practically a brand upon them, 

affixed by the law, an assertion of their inferiority, and a stimulant to that race prejudice which is 

an impediment to securing to individuals of the race that equal justice which the law aims to 

secure to all others.' 

The principles and reasoning upon which this long line of decisions rests are sound. The need for 

their reaffirmation is present. The United States Commission on Civil Rights in its 1961 Report, 

after exhaustive study of the practice of discrimination in jury selection, concluded that 'the 

practice of racial exclusion from juries persists today even though it has long stood indicted as a 

serious violation of the 14th amendment.' It is unthinkable, therefore, that the principles of 

Strauder and the cases following should be in any way weakened or undermined at this late date 

particularly when this Court has made it clear in other areas, where the course of decision has not 

been so uniform, that the States may not discriminate on the basis of race. Compare Plessy v. 

Ferguson with Brown v. Board of Education.  

Regrettably, however, the Court today…seriously impairs [Strauder and the cases that follow] 

and creates additional barriers to the elimination of jury discrimination practices which have 

operated in many communities to nullify the command of the Equal Protection Clause. This is 

evident from an analysis of the Court's holding as applied to the facts which are virtually 

undisputed.  

Petitioner, a 19-year-old Negro, was indicted in Talladega County for the rape of a 17-year-old 

white girl, found guilty, and sentenced to death by an all-white jury. The petitioner established 

by competent evidence and without contradiction that not only was there no Negro on the jury 

that convicted and sentenced him, but also that no Negro within the memory of persons now 

living has ever served on any petit jury in any civil or criminal case tried in Talladega County, 
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Alabama. Yet, of the group designated by Alabama as generally eligible for jury service in that 

county, 74% (12,125) were white and 26% (4,281) were Negro.  

Under well-established principles this evidence clearly makes out 'a prima facie case of the 

denial of the equal protection which the Constitution guarantees.' Norris v. Alabama. The case 

here is at least as strong as that in Norris where 'Proof that Negroes constituted a substantial 

segment of the population of the jurisdiction, that some Negroes were qualified to serve as 

jurors, and that none had been called for jury service over an extended period of time,’ was held 

to constitute prima facie proof of the systematic exclusion of Negroes from jury service. This 

holding, sometimes called the 'rule of exclusion,' has been applied in other cases, and it is 

available in supplying proof of discrimination against any delineated class.' Hernandez v. Texas. 

It is also at least a strong as the case in Patton v. Mississippi, where the Court stated:  

'It is to be noted at once that the indisputable fact that no Negro had served on a 

criminal court grand or petit jury for a period of thirty years created a very strong 

showing that during that period Negroes were systematically excluded from jury 

service because of race. When such a showing was made, it became a duty of the 

State to try to justify such an exclusion as having been brought about for some 

reason other than racial discrimination.' 

It is clear that, unless the State here can 'justify such an exclusion as having been brought about 

for some reason other than racial discrimination,' this conviction 'cannot stand.' 'Long continued 

omission of Negroes from jury service establishes a prima facie case of systematic 

discrimination. The burden of proof is then upon the State to refute it.' Harper v. Mississippi. 

Alabama here does not deny that Negroes as a race are excluded from serving on juries in 

Talladega County. The State seeks to justify this admitted exclusion of Negroes from jury 

service by contending that the fact that no 

Negro has ever served on a petit jury in 

Talladega County has resulted from use of 

the jury-striking system, which is a form of 

peremptory challenge. While recognizing 

that no Negro has ever served on any petit 

jury in Talladega County, that the method 

of venire selection was inadequate, that the 

prosecutor in this case used the peremptory 

challenge system to exclude all Negroes as 

a class, and that the systematic misuse by 

the State of a peremptory challenge system 

to exclude all Negroes from all juries is 

prohibited by the Fourteenth Amendment, 

the Court affirms petitioner's conviction on 

the ground that petitioner has 'failed to 

carry' his burden of proof. The Court holds 

this because it believes the record is silent 
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as to whether the State participated in this total exclusion of all Negroes in previous cases; it 

would require petitioner specifically to negative the possibility that total exclusion of Negroes 

from jury service in all other cases was produced solely by the action of defense attorneys.  

I cannot agree that the record is silent as to the State's involvement in the total exclusion of 

Negroes from jury service in Talladega County. The Alabama Supreme Court found that 

'Negroes are commonly on trial venires but are always struck by attorneys in selecting the trial 

jury.' In response to a question concerning the operation of the jury-striking system,…the state 

prosecuting attorney, stated:  

'Sometimes, it depends on who is involved in a case. We have been very fortunate 

in this county, we have not had any white against black or black against white. If 

we have—where we have a situation arising in a case such as that, in the cases 

that we have had—we have had no capital felonies, but, we strike a jury different 

from what if it was two white men involved or two colored men.'  

This statement, it seems to me, plainly indicates that, at the very least, the State—'we'—

participates, in Talladega County, in employing the striking or peremptory challenge system to 

exclude Negroes from jury service in cases where white men are involved.  

Also, the state prosecuting attorney testified as follows:  

'Many times I have asked Mr. Love for instance, I would say there are so many 

colored men on this jury venire, do you want to use any of them, and he would 

say, my client doesn't want them, or we don't see fit to use them. And then if I 

didn't see fit to use them, then we would take them off. We would strike them first 

or take them off.  

'If I am trying a case for the State, I will ask them what is their wish, do they want 

them (Negro jurors), and they will as a rule discuss it with their client, and then 

they will say, we don't want them. If we are not going to want them, if he doesn't 

want them, and if I don't want them, what we do then is just take them off. Strike 

them first.'  

These quotations show either that the State 'many times' abandons even the facade of the jury-

striking system and agrees with the defense to remove all Negroes as a class from the jury lists 

even before the striking begins, or that pursuant to an agreement the State directly participates in 

the striking system to remove Negroes from the venire. Indeed the Court recognizes that 

'apparently in some cases, the prosecution agreed with the defense to remove Negroes.' The 

Court, however, goes on to state that 'the record makes clear that this was not a general 

practice…' With all deference, it seems clear to me that the record statement quoted by the Court 

to support this conclusion, cuts against rather than in favor of the Court's statement and inference 

that the general practice was not to exclude Negroes by agreement between the prosecution and 

defense or by the State acting alone. The prosecutor, in the quoted statement, denied that he had 

stated that Negro defendants 'generally do not want' Negroes to serve on juries and stated that 

there had only 'been occasion here when that has happened.' Since it is undisputed that no Negro 
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has ever served on a jury in the history of the county, and a great number of cases have involved 

Negroes, the only logical conclusion from the record statement that only on occasion have Negro 

defendants desired to exclude Negroes from jury service, is that in a good many cases Negroes 

have been excluded by the state prosecutor, either acting alone or as a participant in arranging 

agreements with the defense. 

Moreover, the record shows that in one case, the only one apparently in the history of the county 

where the State offered Negroes an opportunity to sit on a petit jury, the state prosecutor offered 

a Negro accused an all-Negro jury where the case involved an alleged crime against another 

Negro. The offer was refused but it tends to confirm the conclusion that the State joins in 

systematically excluding Negroes from jury service because it objects to any mixing of Negro 

and white jurors and to a Negro sitting in a case in which a white man is in any way involved.  

Furthermore, the State concededly is responsible for the selection of the jury venire. As the Court 

recognizes, the evidence showed that while Negroes represent 26% of the population generally 

available to be called for jury service in Talladega County, Negroes constituted a lesser 

proportion, generally estimated from 10% to 15%, of the average venire. The Alabama Supreme 

Court noted that under state law 'the jury commission is required to keep a roll containing the 

names of all male citizens living in the county who possess the qualifications prescribed by law 

and who are not exempted by law from serving on juries,' and, in fact, this had not been done in 

Talladega County. The Alabama Supreme Court concluded that the method of jury selection in 

Talladega County was 'not exhaustive enough to insure the inclusion of all qualified persons' and 

this Court admits it is 'imperfect' and that 'venires drawn from the jury box made up in this 

manner unquestionably contained a smaller proportion of the Negro community than of the white 

community.' It may be, for the reasons stated by the Court, that this 'haphazard' method of jury 

selection standing alone as an alleged constitutional violation does not show unlawful jury 

discrimination. However, this method of venire selection cannot be viewed in isolation and must 

be considered in connection with the peremptory challenge system with which it is inextricably 

bound. When this is done it is evident that the maintenance by the State of the disproportionately 

low number of Negroes on jury panels enables the prosecutor, alone or in agreement with 

defense attorneys, to strike all Negroes from panels without materially impairing the number of 

peremptory challenges available for trial strategy purposes.  

Finally, it is clear that Negroes were removed from the venire and excluded from service by 

the prosecutor's use of the peremptory challenge system in this case and that they have 

never served on the jury in any case in the history of the county. On these facts, and the 

inferences reasonably drawn from them, it seems clear that petitioner has affirmatively proved a 

pattern of racial discrimination in which the State is significantly involved or for which the State 

is responsible. As this Court held in Strauder, systematic exclusion of Negroes from jury service 

constitutes a brand of inferiority affixed upon them and state involvement in affixing such a 

brand is forbidden by the Fourteenth Amendment.  

There is, however, a more fundamental defect in the Court's holding. Even if the Court were 

correct that the record is silent as to state involvement in previous cases in which Negroes have 

been systematically excluded from jury service, nevertheless, it is undisputed that no Negro has 

ever served on any petit jury in the history of Talladega County. Under Norris, Patton and the 



ELL Page 12 
 

other cases discussed above, it is clear that petitioner by proving this made out a prima facie case 

of unlawful jury exclusion. The burden of proof then shifted to the State to prove, if it could, that 

this exclusion was brought about for some reason other than racial discrimination in which the 

State participated.  

This established principle is well illustrated by the recent decision of the Mississippi Supreme 

Court, Harper v. Mississippi, in which that court rejected an argument of the State of Mississippi 

strikingly similar to the one advanced here by the State of Alabama and accepted by this Court. 

In the Mississippi case a Negro defendant made out a prima facie case of jury exclusion by 

showing that only a token number of Negroes had served on juries in the county in question. The 

State attempted to rebut this prima facie case by contending that the exclusion resulted from a 

perfectly neutral system of employing voting registration lists to select prospective jurors and the 

fact that the number of Negroes selected was in proportion to their number on the voting 

registration lists. The Mississippi Supreme Court, held, however, that this did not rebut the prima 

facie case of jury exclusion unless the State could additionally prove that the disproportionately 

low number of Negroes on the voting registration list was caused by factors other than state-

involved racial discrimination. Similarly in the instant case, it seems to me indisputable that 

Alabama did not rebut petitioner's prima facie case, which here is based on a showing of total 

exclusion, by the contention that it is the result of a neutral peremptory challenge system unless 

the State additionally proved that the peremptory challenge system is not being used in a way 

constituting state-involved discrimination. That it did not do so is uncontested…  

The Court's jury decisions…have never distinguished between exclusion from the jury panel and 

exclusion from the jury itself. Indeed, no such distinction can be drawn. The very point of all 

these cases is to prevent that deliberate and systematic discrimination against Negroes or any 

other racial group that would prevent them, not merely from being placed upon the panel, but 

from serving on the jury. The Court quotes from Hernandez v. Texas to show that the prima facie 

rule applies only where no Negro 'had been called for jury service,' but such a view is rejected by 

Patton's statement of the rule, for Patton held that a prima facie case was made out when it was 

shown that 'no Negro had served on a criminal court grand or petit jury for a period of thirty 

years.' And, Patton is confirmed by our very recent cases…'The exclusion of otherwise eligible 

persons from jury service solely because of their ancestry or national origin is discrimination 

prohibited by the Fourteenth Amendment.' Hernandez v. Texas. 

The rule of exclusion set forth in these cases is a highly pragmatic one. It is designed to operate 

in jury cases so that once the defendant has made a showing of total exclusion, the burden of 

going forward with the evidence is placed upon the State, the party in the better position to 

develop the facts as to how the exclusion came about. The defendant is a party to one proceeding 

only, and his access to relevant evidence is obviously limited. The State is a party to all criminal 

cases and has greater access to the evidence, if any, which would tend to negative the State's 

involvement in discriminatory jury selection. The burden of proof rule developed in Norris, 

Patton, and other cases, which until today the Court has uniformly applied, is a simple and 

workable one designed to effectuate the Constitution's command. This is demonstrated by our 

past cases, as well as state cases. Because the same factors—availability of evidence, simplicity, 

and workability—exist whether exclusion from the jury panel or exclusion from the jury itself is 
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involved, to apply the prima facie rule of Norris and Patton to this case is neither 'blind' nor 

'wooden,' but is realistic and sensible.  

I agree with the Court that it is a reasonable inference that the State is involved in 

unconstitutional discrimination where total exclusion of Negroes from all venires is established. I 

believe that it is also a reasonable inference that the State is involved where, although some 

Negroes are on venires, none has ever served on a jury and the State in the case at bar has 

excluded from jury service the Negroes on the venire by exercise of its peremptory challenges. 

The Court in Patton and in other cases rejected the State's argument, and held that it would be 

unreasonable to assume where Negroes were totally excluded from venires that this came about 

because all Negroes were unqualified, unwilling, or unable to serve. It would be similarly 

unreasonable to assume where total exclusion from service has been established and the 

prosecutor has used peremptory challenges to exclude all Negroes from the jury in the given case 

that in all previous cases Negroes were excluded solely by defense attorneys without any state 

involvement. If the instant case is really a unique case, as the Court implies, surely the burden of 

proof should be on the State to show it.  

Finally, the Court's reasoning on this point completely overlooks the fact that the total exclusion 

of Negroes from juries in Talladega County results from the interlocking of an inadequate venire 

selection system, for which the State concededly is responsible, and the use of peremptory 

challenges. All of these factors confirm my view that no good reason exists to fashion a new rule 

of burden of proof, which will make it more difficult to put an end to discriminatory selection of 

juries on racial grounds and will thereby impair the constitutional promise of 'Equal Protection of 

the Laws'…By undermining the doctrine of the prima facie case while paying lip service to 

Strauder the Court today allies itself with those 'that keep the word of promise to our ear and 

break it to our hope.'  

The Court departs from the long-established burden of proof rule in this area, and imposes 

sustantial additional burdens upon Negro defendants such as petitioner, because of its view of the 

importance of retaining inviolate the right of the State to use peremptory challenges. I believe, 

however, that the preference granted by the Court to the State's use of the peremptory challenge 

is both unwarranted and unnecessary…  

While peremptory challenges are commonly used in this country both by the prosecution and by 

the defense, we have long recognized that the right to challenge peremptorily is not a 

fundamental right, constitutionally guaranteed, even as applied to a defendant, much less to the 

State. Stilson v. United States. This Court has sanctioned numerous incursions upon the right to 

challenge peremptorily. Defendants may be tried together even though the exercise by one of his 

right to challenge peremptorily may deprive his codefendant of a juror he desires or may require 

that codefendant to use his challenges in a way other than he wishes. A defendant may be 

required to exercise his challenges prior to the State, so that some may be wasted on jurors whom 

the State would have challenged. Pointer. Congress may regulate the number of peremptory 

challenges available to defendants by statute and may require codefendants to be treated as a 

single defendant so that each has only a small portion of the number of peremptories he would 

have if tried separately. Stilson. In Stilson this Court stated, 'There is nothing in the Constitution 

of the United States which requires the Congress to grant peremptory challenges to defendants in 
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criminal cases; trial by an impartial jury is all that is secured.' The Fourteenth Amendment would 

impose no greater obligation upon the States. Today this Court reverses Stilson's maxim, in 

effect holding that 'There is nothing in the Constitution of the United States which requires the 

State to grant trial by an impartial jury so long as the inviolability of the peremptory challenge is 

secured.'  

Were it necessary to make an absolute choice between the right of a defendant to have a 

jury chosen in conformity with the requirements of the Fourteenth Amendment and the 

right to challenge peremptorily, the Constitution compels a choice of the former. Marbury v. 

Madison settled beyond doubt that when a constitutional claim is opposed by a nonconstitutional 

one, the former must prevail. But no such choice is compelled in this situation. The holding 

called for by this case, is that where as here, a Negro defendant proves that Negroes constitute a 

substantial segment of the population, that Negroes are qualified to serve as jurors, and that none 

or only a token number has served on juries over an extended period of time, a prima facie case 

of the exclusion of Negroes from juries is then made out; that the State, under our settled 

decisions, is then called upon to show that such exclusion has been brought about 'for some 

reason other than racial discrimination'…and that the State wholly fails to meet the prima facie 

case of systematic and purposeful racial discrimination by showing that it has been accomplished 

by the use of a peremptory challenge system unless the State also shows that it is not involved in 

the misuse of such a system to prevent all Negroes from ever sitting on any jury. Such a holding 

would not interfere with the rights of defendants to use peremptories, nor the right of the State to 

use peremptories as they normally and traditionally have been used.  

It would not mean, as the Court's prior decisions, to which I would adhere make clear, that 

Negroes are entitled to proportionate representation on a jury. Cassell v. Texas. Nor would it 

mean that where systematic exclusion of Negroes from jury service has not been shown, a 

prosecutor's motives are subject to question or judicial inquiry when he excludes Negroes or any 

other group from sitting on a jury in a particular case. Only where systematic exclusion has 

been shown, would the State be called upon to justify its use of peremptories or to negative 

the State's involvement in discriminatory jury selection.  

This holding would mean, however, that a conviction cannot stand where, as here, a Negro 

defendant, by showing widespread systematic exclusion, makes out a prima facie case of 

unconstitutional discrimination which the State does not rebut. Drawing the line in this fashion, 

in my view, achieves a practical accommodation of the constitutional right and the operation of 

the peremptory challenge system without doing violence to either.  

I deplore the Court's departure from its holdings in Strauder and Norris…I would reverse. This, 

of course, would 'not mean that a guilty defendant must go free.' For, as the Court pointed out in 

Patton v. Mississippi, the State, if it so desired, could retry petitioner by a jury 'selected as the 

Constitution commands.' 

 


