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OPINION: Justice POWELL...This case requires us to reexamine that portion of Swain v.
Alabama® concerning the evidentiary burden placed on a criminal defendant who claims that he
has been denied equal protection through the State's use of peremptory challenges to exclude
members of his race from the petit jury.

Petitioner, a black man, was indicted in Kentucky on charges of second-degree burglary and
receipt of stolen goods. On the first day of trial in Jefferson Circuit Court, the judge conducted
voir dire examination of the venire, excused certain jurors for cause, and permitted the parties to
exercise peremptory challenges. The prosecutor used his peremptory challenges to strike all
four black persons on the venire, and a jury composed only of white persons was selected.
Defense counsel moved to discharge the jury before it was sworn on the ground that the
prosecutor's removal of the black veniremen violated the argument concerning the prosecutor's
use of peremptory challenges. Conceding that Swain v. Alabama apparently foreclosed an equal
protection claim based solely on the prosecutor's conduct in this case, petitioner urged the court
to follow decisions of other States and to hold that such conduct violated his rights under the
Sixth Amendment and 811 of the Kentucky Constitution to a jury drawn from a cross section of
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the community. Petitioner also contended that the facts showed that the prosecutor had engaged
in a "pattern™ of discriminatory challenges in this case and established an equal protection
violation under Swain.

The Supreme Court of Kentucky affirmed...[and] observed that it recently had reaffirmed its
reliance on Swain, and had held that a defendant alleging lack of a fair cross section must
demonstrate systematic exclusion of a group of jurors from the venire. We granted certiorari and
NnOW reverse.

In Swain v. Alabama, this Court recognized that a "State's purposeful or deliberate denial to
Negroes on account of race of participation as jurors in the administration of justice violates the
Equal Protection Clause.” This principle has been "consistently and repeatedly” reaffirmed in
numerous decisions of this Court both preceding and following Swain. We reaffirm the principle
today.

More than a century ago, the Court decided that the State denies a black defendant equal
protection of the laws when it puts him on trial before a jury from which members of his race
have been purposefully excluded. Strauder v. West Virginia. That decision laid the foundation
for the Court's unceasing efforts to eradicate racial discrimination in the procedures used to select
the venire from which individual jurors are drawn. In Strauder, the Court explained that the
central concern of the recently ratified Fourteenth  Amendment was to put an end to
governmental discrimination on account of race. Exclusion of black citizens from service as
jurors constitutes a primary example of the evil the Fourteenth Amendment was designed to
cure.

In holding that racial discrimination in jury selection offends the Equal Protection Clause, the
Court in Strauder recognized, however, that a defendant has no right to a "petit jury composed in
whole or in part of persons of his own race.” "The number of our races and nationalities stands in
the way of evolution of such a conception” of the demand of equal protection. Akins v. Texas.
But the defendant does have the right to be tried by a jury whose members are selected pursuant
to nondiscriminatory criteria. Martin v. Texas. The Equal Protection Clause guarantees the
defendant that the State will not exclude members of his race from the jury venire on account of
race, Strauder, or on the false assumption that members of his race as a group are not qualified to
serve as jurors, see Norris v. Alabama.

Purposeful racial discrimination in selection of the venire violates a defendant's right to equal
protection because it denies him the protection that a trial by jury is intended to secure. "The
very idea of a jury is a body...composed of the peers or equals of the person whose rights it is
selected or summoned to determine; that is, of his neighbors, fellows, associates, persons having
the same legal status in society as that which he holds."” Strauder...

Racial discrimination in selection of jurors harms not only the accused whose life or liberty they
are summoned to try. Competence to serve as a juror ultimately depends on an assessment of
individual qualifications and ability impartially to consider evidence presented at a trial. A
person's race simply "is unrelated to his fitness as a juror." As long ago as Strauder, therefore,
the Court recognized that by denying a person participation in jury service on account of his
race, the State unconstitutionally discriminated against the excluded juror.
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The harm from discriminatory jury selection extends beyond that inflicted on the defendant and
the excluded juror to touch the entire community. Selection procedures that purposefully exclude
black persons from juries undermine public confidence in the fairness of our system of justice.
Discrimination within the judicial system is most pernicious because it is "a stimulant to that race
prejudice which is an impediment to securing to [black citizens] that equal justice which the law
aims to secure to all others.” Strauder.

In Strauder, the Court invalidated a state statute that provided that only white men could serve as
jurors. We can be confident that no State now has such a law. The Constitution requires,
however, that we look beyond the face of the statute defining juror qualifications and also
consider challenged selection practices to afford "protection against action of the State through
its administrative officers in effecting the prohibited discrimination.” Norris v. Alabama. Thus,
the Court has found a denial of equal protection where the procedures implementing a neutral
statute operated to exclude persons from the venire on racial grounds, and has made clear that the
Constitution prohibits all forms of purposeful racial discrimination in selection of jurors. While
decisions of this Court have been concerned largely with discrimination during selection of the
venire, the principles announced there also forbid discrimination on account of race in selection
of the petit jury. Since the Fourteenth Amendment protects an accused throughout the
proceedings bringing him to justice, Hill v. Texas, the State may not draw up its jury lists
pursuant to neutral procedures but then resort to discrimination at "other stages in the selection
process.” Avery v. Georgia.

Accordingly, the component of the jury selection process at issue here, the State's privilege to
strike individual jurors through peremptory challenges, is subject to the commands of the Equal
Protection Clause. Although a prosecutor ordinarily is entitled to exercise permitted peremptory
challenges "for any reason at all, as long as that reason is related to his view concerning the
outcome” of the case to be tried, the Equal Protection Clause forbids the prosecutor to challenge
potential jurors solely on account of their race or on the assumption that black jurors as a group
will be unable impartially to consider the State's case against a black defendant.

The principles announced in Strauder never have been questioned in any subsequent decision of
this Court.

Rather, the Court has been called upon repeatedly to review the application of those principles to
particular facts. A recurring question in these cases, as in any case alleging a violation of the
Equal Protection Clause, was whether the defendant had met his burden of proving purposeful
discrimination on the part of the State. That question also was at the heart of the portion of Swain
v. Alabama we reexamine today.

Swain required the Court to decide, among other issues, whether a black defendant was denied
equal protection by the State's exercise of peremptory challenges to exclude members of his race
from the petit jury. The record in Swain showed that the prosecutor had used the State's
peremptory challenges to strike the six black persons included on the petit jury venire. While
rejecting the defendant's claim for failure to prove purposeful discrimination, the Court
nonetheless indicated that the Equal Protection Clause placed some limits on the State's exercise
of peremptory challenges.
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The Court sought to accommodate the prosecutor's historical privilege of peremptory challenge
free of judicial control and the constitutional prohibition on exclusion of persons from jury
service on account of race. While the Constitution does not confer a right to peremptory
challenges, those challenges traditionally have been viewed as one means of assuring the
selection of a qualified and unbiased jury. To preserve the peremptory nature of the prosecutor's
challenge, the Court in Swain declined to scrutinize his actions in a particular case by relying on
a presumption that he properly exercised the State's challenges.

The Court went on to observe, however, that a State may not exercise its challenges in
contravention of the Equal Protection Clause. It was impermissible for a prosecutor to use his
challenges to exclude blacks from the jury "for reasons wholly unrelated to the outcome of the
particular case on trial" or to deny to blacks "the same right and opportunity to participate in the
administration of justice enjoyed by the white population.” Accordingly, a black defendant could
make out a prima facie case of purposeful discrimination on proof that the peremptory challenge
system was "being perverted” in that manner. For example, an inference of purposeful
discrimination would be raised on evidence that a prosecutor, "in case after case, whatever the
circumstances, whatever the crime and whoever the defendant or the victim may be, is
responsible for the removal of Negroes who have been selected as qualified jurors by the jury
commissioners and who have survived challenges for cause, with the result that no Negroes ever
serve on petit juries." Evidence offered by the defendant in Swain did not meet that standard.
While the defendant showed that prosecutors in the jurisdiction had exercised their strikes to
exclude blacks from the jury, he offered no proof of the circumstances under which prosecutors
were responsible for striking black jurors beyond the facts of his own case.

A number of lower courts following the teaching of Swain reasoned that proof of repeated
striking of blacks over a number of cases was necessary to establish a violation of the Equal
Protection Clause. Since this interpretation of Swain has placed on defendants a crippling burden
of proof, prosecutors' peremptory challenges are now largely immune from constitutional
scrutiny. For reasons that follow, we reject this evidentiary formulation as inconsistent with
standards that have been developed since Swain for assessing a prima facie case under the Equal
Protection Clause.

Since the decision in Swain, we have explained that our cases concerning selection of the venire
reflect the general equal protection principle that the "invidious quality” of governmental action
claimed to be racially discriminatory "must ultimately be traced to a racially discriminatory
purpose.” Washington v. Davis (1976). As in any equal protection case, the "burden is, of
course,” on the defendant who alleges discriminatory selection of the venire "to prove the
existence of purposeful discrimination.” Whitus v. Georgia. In deciding if the defendant has
carried his burden of persuasion, a court must undertake "a sensitive inquiry into such
circumstantial and direct evidence of intent as may be available.” Arlington Heights v.
Metropolitan Housing Development Corp. Circumstantial evidence of invidious intent may
include proof of disproportionate impact. Washington v. Davis. We have observed that under
some circumstances proof of discriminatory impact "may for all practical purposes demonstrate
unconstitutionality because in various circumstances the discrimination is very difficult to
explain on nonracial grounds." For example, "total or seriously disproportionate exclusion of
Negroes from jury venires is itself such an unequal application of the law...as to show
intentional discrimination.”
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Moreover, since Swain, we have recognized that a black defendant alleging that members of his
race have been impermissibly excluded from the venire may make out a prima facie case of
purposeful discrimination by showing that the totality of the relevant facts gives rise to an
inference of discriminatory purpose. Washington v. Davis. Once the defendant makes the
requisite showing, the burden shifts to the State to explain adequately the racial exclusion.
Alexander v. Louisiana. The State cannot meet this burden on mere general assertions that its
officials did not discriminate or that they properly performed their official duties. Rather, the
State must demonstrate that “"permissible racially neutral selection criteria and procedures have
produced the monochromatic result."

The showing necessary to establish a prima facie case of purposeful discrimination in selection
of the venire may be discerned in this Court's decisions. The defendant initially must show that
he is a member of a racial group capable of being singled out for differential treatment.
Castaneda v. Partida. In combination with that evidence, a defendant may then make a prima
facie case by proving that in the particular jurisdiction members of his race have not been
summoned for jury service over an extended period of time. Proof of systematic exclusion from
the venire raises an inference of purposeful discrimination because the "result bespeaks
discrimination.” Hernandez v. Texas.

Since the ultimate issue is whether the State has discriminated in selecting the defendant's venire,
however, the defendant may establish a prima facie case "in other ways than by evidence of
long-continued unexplained absence™ of members of his race "from many panels." Cassell v.
Texas. In cases involving the venire, this Court has found a prima facie case on proof that
members of the defendant's race were substantially underrepresented on the venire from which
his jury was drawn, and that the venire was selected under a practice providing "the opportunity
for discrimination.” Whitus v. Georgia. This combination of factors raises the necessary
inference of purposeful discrimination because the Court has declined to attribute to chance the
absence of black citizens on a particular jury array where the selection mechanism is subject to
abuse. When circumstances suggest the need, the trial court must undertake a "factual inquiry"
that "takes into account all possible explanatory factors" in the particular case. Alexander v.
Louisiana.

Thus, since the decision in Swain, this Court has recognized that a defendant may make a
prima facie showing of purposeful racial discrimination in selection of the venire by relying
solely on the facts concerning its selection in his case. These decisions are in accordance with
the proposition, articulated in Arlington Heights v. Metropolitan Housing Department Corp., that
"a consistent pattern of official racial discrimination” is not a necessary predicate to a violation
of the Equal Protection Clause. A single invidiously discriminatory governmental act is not
"immunized by the absence of such discrimination in the making of other comparable decisions."
For evidentiary requirements to dictate that "several must suffer discrimination™ before one could
object, would be inconsistent with the promise of equal protection to all.

The standards for assessing a prima facie case in the context of discriminatory selection of the
venire have been fully articulated since Swain. See Castaneda v. Partida. These principles
support our conclusion that a defendant may establish a prima facie case of purposeful
discrimination in selection of the petit jury solely on evidence concerning the prosecutor's
exercise of peremptory challenges at the defendant's trial. To establish such a case, the

ELL Page 5



defendant first must show that he is a member of a cognizable racial group and that the
prosecutor has exercised peremptory challenges to remove from the venire members of the
defendant's race. Second, the defendant is entitled to rely on the fact, as to which there can be no
dispute, that peremptory challenges constitute a jury selection practice that permits “those to
discriminate who are of a mind to discriminate.” Avery v. Georgia. Finally, the defendant must
show that these facts and any other relevant circumstances raise an inference that the prosecutor
used that practice to exclude the veniremen from the petit jury on account of their race. This
combination of factors in the empaneling of the petit jury, as in the selection of the venire, raises
the necessary inference of purposeful discrimination.

In deciding whether the defendant has made the requisite showing, the trial court should consider
all relevant circumstances. For example, a "pattern” of strikes against black jurors included in the
particular venire might give rise to an inference of discrimination. Similarly, the prosecutor's
questions and statements during voir dire examination and in exercising his challenges may
support or refute an inference of discriminatory purpose. These examples are merely illustrative.
We have confidence that trial judges, experienced in supervising voir dire, will be able to decide
if the circumstances concerning the prosecutor's use of peremptory challenges creates a prima
facie case of discrimination against black jurors.

Once the defendant makes a prima facie showing, the burden shifts to the State to come
forward with a neutral explanation for challenging black jurors. Though this requirement
imposes a limitation in some cases on the full peremptory character of the historic
challenge, we emphasize that the prosecutor's explanation need not rise to the level
justifying exercise of a challenge for cause. But the prosecutor may not rebut the
defendant's prima facie case of discrimination by stating merely that he challenged jurors
of the defendant’s race on the assumption—or his intuitive judgment—that they would be
partial to the defendant because of their shared race. Just as the Equal Protection Clause
forbids the States to exclude black persons from the venire on the assumption that blacks as a
group are unqualified to serve as jurors, so it forbids the States to strike black veniremen on the
assumption that they will be biased in a particular case simply because the defendant is black.
The core guarantee of equal protection, ensuring citizens that their State will not discriminate on
account of race, would be meaningless were we to approve the exclusion of jurors on the basis of
such assumptions, which arise solely from the jurors' race. Nor may the prosecutor rebut the
defendant's case merely by denying that he had a discriminatory motive or "affirming his good
faith in making individual selections.” Alexander v. Louisiana. If these general assertions were
accepted as rebutting a defendant's prima facie case, the Equal Protection Clause "would be but a
vain and illusory requirement.” Norris v. Alabama. The prosecutor therefore must articulate a
neutral explanation related to the particular case to be tried. The trial court then will have
the duty to determine if the defendant has established purposeful discrimination.

For example, the fact that three blacks whom the defendant challenged peremptorily in a civil
case had all been involved in a similar motor vehicle accident as the one at issue would not be
enough to support challenges “for cause,” but would be enough to justify peremptory
challenges.
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The State contends that our holding will eviscerate the fair trial values served by the
peremptory challenge. Conceding that the Constitution does not guarantee a right to
peremptory challenges and that Swain did state that their use ultimately is subject to the strictures
of equal protection, the State argues that the privilege of unfettered exercise of the challenge is of
vital importance to the criminal justice system.

While we recognize, of course, that the peremptory challenge occupies an important position in
our trial procedures, we do not agree that our decision today will undermine the contribution the
challenge generally makes to the administration of justice. The reality of practice, amply
reflected in many state- and federal-court opinions, shows that the challenge may be, and
unfortunately at times has been, used to discriminate against black jurors. By requiring trial
courts to be sensitive to the racially discriminatory use of peremptory challenges, our decision
enforces the mandate of equal protection and furthers the ends of justice. In view of the
heterogeneous population of our Nation, public respect for our criminal justice system and the
rule of law will be strengthened if we ensure that no citizen is disqualified from jury service
because of his race.

Nor are we persuaded by the State's suggestion that our holding will create serious administrative
difficulties. In those States applying a version of the evidentiary standard we recognize today,
courts have not experienced serious administrative burdens, and the peremptory challenge
system has survived. We decline, however, to formulate particular procedures to be followed
upon a defendant's timely objection to a prosecutor's challenges.

In this case, petitioner made a timely objection to the prosecutor's removal of all black
persons on the venire. Because the trial court flatly rejected the objection without requiring
the prosecutor to give an explanation for his action, we remand this case for further
proceedings. If the trial court decides that the facts establish, prima facie, purposeful
discrimination and the prosecutor does not come forward with a neutral explanation for
his action, our precedents require that petitioner’s conviction be reversed. It is so ordered.

CONCURRENCE: Justice WHITE...The Court overturns the principal holding in Swain v.
Alabama, that the Constitution does not require in any given case an inquiry into the
prosecutor's reasons for using his peremptory challenges to strike blacks from the petit
jury panel in the criminal trial of a black defendant and that in such a case it will be
presumed that the prosecutor is acting for legitimate trial-related reasons. The Court now
rules that such use of peremptory challenges in a given case may, but does not necessarily, raise
an inference, which the prosecutor carries the burden of refuting, that his strikes were based on
the belief that no black citizen could be a satisfactory juror or fairly try a black defendant.

| agree that, to this extent, Swain should be overruled. | do so because Swain itself indicated that
the presumption of legitimacy with respect to the striking of black venire persons could be
overcome by evidence that over a period of time the prosecution had consistently excluded
blacks from petit juries. This should have warned prosecutors that using peremptories to exclude
blacks on the assumption that no black juror could fairly judge a black defendant would violate
the Equal Protection Clause.
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It appears, however, that the practice of peremptorily eliminating blacks from petit juries in cases
with black defendants remains widespread, so much so that | agree that an opportunity to inquire
should be afforded when this occurs. If the defendant objects, the judge, in whom the Court puts
considerable trust, may determine that the prosecution must respond. If not persuaded otherwise,
the judge may conclude that the challenges rest on the belief that blacks could not fairly try a
black defendant. This, in effect, attributes to the prosecutor the view that all blacks should be
eliminated from the entire venire. Hence, the Court's prior cases dealing with jury venires rather
than petit juries are not without relevance in this case.

The Court emphasizes that using peremptory challenges to strike blacks does not end the inquiry;
it is not unconstitutional, without more, to strike one or more blacks from the jury. The judge
may not require the prosecutor to respond at all. If he does, the prosecutor, who in most cases has
had a chance to voir dire the prospective jurors, will have an opportunity to give trial-related
reasons for his strikes — some satisfactory ground other than the belief that black jurors should
not be allowed to judge a black defendant.

Much litigation will be required to spell out the contours of the Court's equal protection holding
today, and the significant effect it will have on the conduct of criminal trials cannot be gainsaid.
But | agree with the Court that the time has come to rule as it has, and | join its opinion and
judgment...

CONCURRENCE: Justice MARSHALL...[Not Provided.]
CONCURRENCE: Justice STEVENS/BRENNAN...[Not Provided.]
CONCURRENCE: Justice O'CONNOR...[Not Provided.]

DISSENT: Chief Justice BURGER/REHNQUIST, dissenting. We granted certiorari to decide
whether petitioner was tried "in violation of constitutional provisions guaranteeing the defendant
an impartial jury and a jury composed of persons representing a fair cross section of the
community."

Today the Court sets aside the peremptory challenge, a procedure which has been part of
the common law for many centuries and part of our jury system for nearly 200 years. It
does so on the basis of a constitutional argument that was rejected, without a single dissent, in
Swain v. Alabama. Reversal of such settled principles would be unusual enough on its own
terms, for only three years ago we said that "stare decisis, while perhaps never entirely
persuasive on a constitutional question, is a doctrine that demands respect in a society governed
by the rule of law." Akron v. Akron Center for Reproductive Health, Inc. What makes today's
holding truly extraordinary is that it is based on a constitutional argument that the petitioner has
expressly declined to raise, both in this Court and in the Supreme Court of Kentucky.

In the Kentucky Supreme Court, petitioner disclaimed specifically any reliance on the Equal
Protection Clause of the Fourteenth Amendment, pressing instead only a claim based on the
Sixth Amendment. As petitioner explained at oral argument here: "We have not made an equal
protection claim...We have not made a specific argument in the briefs that have been filed either
in the Supreme Court of Kentucky or in this Court saying that we are attacking Swain as such."”
Petitioner has not suggested any barrier prevented raising an equal protection claim in the
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Kentucky courts. In such circumstances, review of an equal protection argument is improper in
this Court: "The Court has consistently refused to decide federal constitutional issues raised here
for the first time on review of state court decisions..." Illinois v. Gates...Neither the Court nor
Justice STEVENS offers any justification for departing from this time-honored principle, which
dates to Owings v. Norwood's Lessee (1809) and Crowell v. Randell (1836).

Even if the equal protection issue had been pressed in the Kentucky Supreme Court, it has surely
not been pressed here. This provides an additional and completely separate procedural novelty to
today's decision. Petitioner's "question presented” involved only the "constitutional provisions
guaranteeing the defendant an impartial jury and a jury composed of persons representing a fair
cross section of the community." These provisions are found in the Sixth Amendment, not the
Equal Protection Clause of the Fourteenth Amendment relied upon by the Court. In his brief on
the merits, under a heading distinguishing equal protection cases, petitioner noted "the
irrelevance of the Swain analysis to the present case"; instead petitioner relied solely on Sixth
Amendment analysis...

In reaching the equal protection issue despite petitioner's clear refusal to present it, the Court
departs dramatically from its normal procedure without any explanation. When we granted
certiorari, we could have—as we sometimes do—directed the parties to brief the equal protection
question in addition to the Sixth Amendment question. Even following oral argument, we could
have—as we sometimes do directed reargument on this particular question...Alternatively, we
could have simply dismissed this petition as improvidently granted.

The Court today rejects these accepted courses of action, choosing instead to reverse a 21-year-
old unanimous constitutional holding of this Court on the basis of constitutional arguments
expressly disclaimed by petitioner. The only explanation for this action is found in Justice
STEVENS' concurrence. Justice STEVENS apparently believes that this issue is properly before
the Court because "the party defending the judgment has explicitly rested on the issue in question
as a controlling basis for affirmance.”...To be sure, respondent and supporting amici did cite
Swain and the Equal Protection Clause. But their arguments were largely limited to explaining
that Swain placed a negative gloss on the Sixth Amendment claim actually raised by petitioner.
In any event, it is a strange jurisprudence that looks to the arguments made by respondent to
determine the breadth of the questions presented for our review by petitioner. Of course, such a
view is directly at odds with our Rule 21.1(a), which provides that "only the questions set
forth in the petition or fairly included therein will be considered by the Court." Justice
STEVENS does not cite, and | am not aware of, any case in this Court's nearly 200-year history
where the alternative grounds urged by respondent to affirm a judgment were then seized upon to
permit petitioner to obtain relief from that very judgment despite petitioner's failure to urge that
ground.

Justice STEVENS also observes that several amici curiae address the equal protection argument.
But | thought it well settled that, even if a "point is made in an amicus curiae brief," if the claim
"has never been advanced by petitioners...we have no reason to pass upon it." Knetsch v. United
States.

When objections to peremptory challenges were brought to this Court three years ago, Justice
STEVENS agreed with Justice MARSHALL that the challenge involved "a significant and
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recurring question of constitutional law." McCray v. New York. None-theless, Justice STEVENS
wrote that the issue could be dealt with "more wisely at a later date.” The same conditions exist
here today. Justice STEVENS concedes that reargument of this case "might enable some of us to
have a better informed view of a problem that has been percolating in the courts for several
years." Thus, at bottom his position is that we should overrule an extremely important prior
constitutional decision of this Court on a claim not advanced here, even though briefing and oral
argument on this claim might convince us to do otherwise. | believe that "decisions made in this
manner are unlikely to withstand the test of time." United States v. Leon?. Before contemplating
such a holding, | would at least direct reargument and briefing on the issue of whether the equal
protection holding in Swain should be reconsidered.

Because the Court nonetheless chooses to decide this case on the equal protection grounds not
presented, it may be useful to discuss this issue as well. The Court acknowledges, albeit in a
footnote, the "very old credentials” of the peremptory challenge and the "widely held belief that
peremptory challenge is a necessary part of trial by jury." But proper resolution of this case
requires more than a nodding reference to the purpose of the challenge. Long ago it was
recognized that "the right of challenge is almost essential for the purpose of securing perfect
fairness and impartiality in a trial."” The peremptory challenge has been in use without scrutiny
into its basis for nearly as long as juries have existed. "It was in use amongst the Romans in
criminal cases, and the Lex Servilia (B.C. 104) enacted that the accuser and the accused should
severally propose one hundred judices, and that each might reject fifty from the list of the other,
so that one hundred would remain to try the alleged crime.”

In Swain Justice WHITE traced the development of the peremptory challenge from the early
days of the jury trial in England...[history omitted].

Peremptory challenges have a venerable tradition in this country as well...[history omitted].

The Court's opinion, in addition to ignoring the teachings of history, also contrasts with Swain in
its failure to even discuss the rationale of the peremptory challenge. Swain observed:

"The function of the challenge is not only to eliminate extremes of partiality on
both sides, but to assure the parties that the jurors before whom they try the case
will decide on the basis of the evidence placed for them, and not otherwise. In this
way the peremptory satisfies the rule that 'to perform its high function in the best
way, justice must satisfy the appearance of justice.™

Permitting unexplained peremptories has long been regarded as a means to strengthen our jury
system in other ways as well. One commentator has recognized:

"The peremptory, made without giving any reason, avoids trafficking in the core
of truth in most common stereotypes...Common human experience, common
sense, psychosociological studies, and public opinion polls tell us that it is likely
that certain classes of people statistically have predispositions that would make
them inappropriate jurors for particular kinds of cases. But to allow this
knowledge to be expressed in the evaluative terms necessary for challenges for

2 Case 4A-17 on this website.

ELL Page 10



cause would undercut our desire for a society in which all people are judged as
individuals and in which each is held reasonable and open to compromise...For
example, although experience reveals that black males as a class can be biased
against young alienated blacks who have not tried to join the middle class, to
enunciate this in the concrete expression required of a challenge for cause is
societally divisive. Instead we have evolved in the peremptory challenge a system
that allows the covert expression of what we dare not say but know is true more
often than not.”

For reasons such as these, this Court concluded in Swain that "the peremptory challenge is one of
the most important of the rights” in our justice system. For close to a century, then, it has been
settled that “the denial or impairment of the right is reversible error without a showing of
prejudice.” Swain.

Instead of even considering the history or function of the peremptory challenge, the bulk of the
Court's opinion is spent recounting the well-established principle that intentional exclusion of
racial groups from jury venires is a violation of the Equal Protection Clause. | too reaffirm that
principle...But if today's decision is nothing more than mere "application” of the "principles
announced in Strauder,” as the Court maintains, some will consider it curious that the application
went unrecognized for over a century. The Court in Swain had no difficulty in unanimously
concluding that cases such as Strauder did not require inquiry into the basis for a peremptory
challenge. More recently we held that "defendants are not entitled to a jury of any particular
composition..." Taylor v. Louisiana.

A moment's reflection quickly reveals the vast differences between the racial exclusions involved
in Strauder and the allegations before us today:

"Exclusion from the venire summons process implies that the government
(usually the legislative or judicial branch)...has made the general determination
that those excluded are unfit to try any case. Exercise of the peremptory
challenge, by contrast, represents the discrete decision, made by one of two or
more opposed litigants in the trial phase of our adversary system of justice, that
the challenged venireperson will likely be more unfavorable to that litigant in that
particular case than others on the same venire.

"Thus, excluding a particular cognizable group from all venire pools is
stigmatizing and discriminatory in several interrelated ways that the peremptory
challenge is not. The former singles out the excluded group, while individuals of
all groups are equally subject to peremptory challenge on any basis, including
their group affiliation. Further, venire-pool exclusion bespeaks a priori across-the-
board total unfitness, while peremptory-strike exclusion merely suggests potential
partiality in a particular isolated case. Exclusion from venires focuses on the
inherent attributes of the excluded group and infers its inferiority, but the
peremptory does not. To suggest that a particular race is unfit to judge in any case
necessarily is racially insulting. To suggest that each race may have its own
special concerns, or even may tend to favor its own, is not." United States v.
Leslie.
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Unwilling to rest solely on jury venire cases such as Strauder, the Court also invokes general
equal protection principles in support of its holding. But peremptory challenges are often lodged,
of necessity, for reasons "normally thought irrelevant to legal proceedings or official action,
namely, the race, religion, nationality, occupation or affiliations of people summoned for jury
duty." Swain. Moreover, in making peremptory challenges, both the prosecutor and defense
attorney necessarily act on only limited information or hunch. The process cannot be indicted on
the sole basis that such decisions are made on the basis of "assumption” or "intuitive judgment.”
As a result, unadulterated equal protection analysis is simply inapplicable to peremptory
challenges exercised in any particular case. A clause that requires a minimum “rationality” in
government actions has no application to "an arbitrary and capricious right,” Swain; a
constitutional principle that may invalidate state action on the basis of "stereotypic notions,"
Mississippi University for Women v. Hogan, does not explain the breadth of a procedure
exercised on the "sudden impressions and unaccountable prejudices we are apt to conceive upon
the bare looks and gestures of another." Lewis.

That the Court is not applying conventional equal protection analysis is shown by its limitation
of its new rule to allegations of impermissible challenge on the basis of race; the Court's opinion
clearly contains such a limitation...But if conventional equal protection principles apply, then
presumably defendants could object to exclusions on the basis of not only race, but also sex,
Craig v. Boren; age, Massachusetts Bd. of Retirement v. Murgia,; religious or political affiliation,
Karcher v. Daggett; mental capacity, Cleburne v. Cleburne Living Center, Inc.; number of
children, Dandridge v. Williams; living arrangements, Department of Agriculture v. Moreno; and
employment in a particular industry, Minnesota v. Clover Leaf Creamery Co. or profession,
Williamson v. Lee Optical Co.

In short, it is quite probable that every peremptory challenge could be objected to on the
basis that, because it excluded a venireman who had some characteristic not shared by the
remaining members of the venire, it constituted a "classification' subject to equal
protection scrutiny. Compounding the difficulties, under conventional equal protection
principles some uses of peremptories would be reviewed under “strict scrutiny and... sustained
only if...suitably tailored to serve a compelling state interest,” Cleburne; others would be
reviewed to determine if they were "substantially related to a sufficiently important government
interest"; and still others would be reviewed to determine whether they were "a rational means to
serve a legitimate end."

The Court never applies this conventional equal protection framework to the claims at hand,
perhaps to avoid acknowledging that the state interest involved here has historically been
regarded by this Court as substantial, if not compelling. Peremptory challenges have long been
viewed as a means to achieve an impartial jury that will be sympathetic toward neither an
accused nor witnesses for the State on the basis of some shared factor of race, religion,
occupation, or other characteristic. Nearly a century ago the Court stated that the peremptory
challenge is “essential to the fairness of trial by jury." Lewis v. United States. Under conventional
equal protection principles, a state interest of this magnitude and ancient lineage might well
overcome an equal protection objection to the application of peremptory challenges. However,
the Court is silent on the strength of the State's interest, apparently leaving this issue, among
many others, to the further “litigation [that] will be required to spell out the contours of the
Court's equal protection holding today..."
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The Court also purports to express "no views on whether the Constitution imposes any limit on
the exercise of peremptory challenges by defense counsel.” But the clear and inescapable import
of this novel holding will inevitably be to limit the use of this valuable tool to both prosecutors
and defense attorneys alike. Once the Court has held that prosecutors are limited in their use of
peremptory challenges, could we rationally hold that defendants are not? "Our criminal justice
system requires not only freedom from any bias against the accused, but also from any prejudice
against his prosecution. Between him and the state the scales are to be evenly held."

Rather than applying straightforward equal protection
analysis, the Court substitutes for the holding in Swain
& a curious hybrid. The defendant must first establish a
"prima facie case" of invidious discrimination, then the
"burden shifts to the State to come forward with a
neutral explanation for challenging black jurors." The
Court explains that "the operation of prima facie burden
of proof rules” is established in "our decisions
concerning disparate treatment..." The Court then adds
...that "the prosecutor must give a ‘clear and reasonably

\/ specific' explanation of his 'legitimate reasons' for

exercising the challenges."

While undoubtedly these rules are well suited to other

contexts, particularly where...they are required by an
Act of Congress, they seem curiously out of place when applied to peremptory challenges in
criminal cases. Our system permits two types of challenges: challenges for cause and peremptory
challenges. Challenges for cause obviously have to be explained; by definition, peremptory
challenges do not. "It is called a peremptory challenge, because the prisoner may challenge
peremptorily, on his own dislike, without showing of any cause." Analytically, there is no middle
ground: A challenge either has to be explained or it does not. It is readily apparent, then, that to
permit inquiry into the basis for a peremptory challenge would force "the peremptory challenge
to collapse into the challenge for cause.” United States v. Clark. Indeed, the Court recognized
without dissent in Swain that, if scrutiny were permitted, "the challenge would no longer be
peremptory, each and every challenge being open to examination, either at the time of the
challenge or at a hearing afterwards." Swain.

Confronted with the dilemma it created, the Court today attempts to decree a middle ground. To
rebut a prima facie case, the Court requires a "neutral explanation” for the challenge, but is at
pains to “"emphasize" that the "explanation need not rise to the level justifying exercise of a
challenge for cause.” | am at a loss to discern the governing principles here. A "clear and
reasonably specific” explanation of "legitimate reasons” for exercising the challenge will be
difficult to distinguish from a challenge for cause. Anything short of a challenge for cause may
well be seen as an "arbitrary and capricious™ challenge, to use Blackstone's characterization of
the peremptory. Apparently the Court envisions permissible challenges short of a challenge
for cause that are just a little bit arbitrary—but not too much. While our trial judges are
""experienced in supervising voir dire," they have no experience in administering rules like
this.
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An example will quickly demonstrate how today's holding, while purporting to "further the ends
of justice,” will not have that effect. Assume an Asian defendant, on trial for the capital murder
of a white victim, asks prospective jury members, most of whom are white, whether they harbor
racial prejudice against Asians. The basis for such a question is to flush out any "juror who
believes that [Asians] are violence-prone or morally inferior..." Assume further that all white
jurors deny harboring racial prejudice but that the defendant, on trial for his life, remains
unconvinced by these protestations. Instead, he continues to harbor a hunch, an "assumption," or
"intuitive judgment,” that these white jurors will be prejudiced against him, presumably based in
part on race. The time-honored rule before today was that peremptory challenges could be
exercised on such a basis. The Court explained in Lewis v. United States:

"How necessary it is that a prisoner (when put to defend his life) should have
good opinion of his jury, the want of which might totally disconcert him; the law
wills not that he should be tried by any one man against whom he has conceived a
prejudice even without being able to assign a reason for such his dislike."

The effect of the Court's decision, however, will be to force the defendant to come forward
and "articulate a neutral explanation™ for his peremptory challenge, a burden he probably
cannot meet. This example demonstrates that today's holding will produce juries that the
parties do not believe are truly impartial. This will surely do more than "disconcert™
litigants; it will diminish confidence in the jury system.

A further painful paradox of the Court's holding is that it is likely to interject racial matters back
into the jury selection process, contrary to the general thrust of a long line of Court decisions and
the notion of our country as a "melting pot." In Avery v. Georgia (1953), for instance, the Court
confronted a situation where the selection of the venire was done through the selection of tickets
from a box; the names of whites were printed on tickets of one color and the names of blacks
were printed on different color tickets. The Court had no difficulty in striking down such a
scheme. Justice Frankfurter observed that "opportunity for working of a discriminatory system
exists whenever the mechanism for jury selection has a component part, such as the slips here,
that differentiates between white and colored..."

Today we mark the return of racial differentiation as the Court accepts a positive evil for a
perceived one. Prosecutors and defense attorneys alike will build records in support of their
claims that peremptory challenges have been exercised in a racially discriminatory fashion by
asking jurors to state their racial background and national origin for the record, despite the fact
that "such questions may be offensive to some jurors and thus are not ordinarily asked on voir
dire." People v. Motton. This process is sure to tax even the most capable counsel and judges
since determining whether a prima facie case has been established will "require a continued
monitoring and recording of the 'group’ composition of the panel present and prospective..."
People v. Wheeler.

Even after a "record"” on this issue has been created, disputes will inevitably arise. In one case,
for instance, a conviction was reversed based on the assumption that no blacks were on the jury
that convicted a defendant. See People v. Motton. However, after the court's decision was
announced, Carolyn Pritchett, who had served on the jury, called the press to state that the court
was in error and that she was black. The California court nonetheless denied a rehearing petition.
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The Court does not tarry long over any of these difficult, sensitive problems, preferring instead
to gloss over them as swiftly as it slides over centuries of history: "We make no attempt to
instruct trial courts how best to implement our holding today." That leaves roughly 7,000 general
jurisdiction state trial judges and approximately 500 federal trial judges at large to find their way
through the morass the Court creates today. The Court essentially wishes these judges well as
they begin the difficult enterprise of sorting out the implications of the Court's newly created
"right.” I join my colleagues in wishing the Nation's judges well as they struggle to grasp how to
implement today's holding. To my mind, however, attention to these "implementation™ questions
leads quickly to the conclusion that there is no "good" way to implement the holding, let alone a
"best” way. As one apparently frustrated judge explained after reviewing a case under a rule like
that promulgated by the Court today, judicial inquiry into peremptory challenges "from case to
case will take the courts into the quagmire of quotas for groups that are difficult to define and
even more difficult to quantify in the courtroom. The pursuit of judicial perfection will require
both trial and appellate courts to provide speculative and impractical answers to artificial
questions." Holley v. J & 8 Sweeping Co.

...An institution like the peremptory challenge that is part of the fabric of our jury system should
not be casually cast aside, especially on a basis not raised or argued by the petitioner. As one
commentator aptly observed:

"The real question is whether to tinker with a system, be it of jury selection or
anything else, that has done the job for centuries. We stand on the shoulders of
our ancestors, as Burke said. It is not so much that the past is always worth
preserving, he argued, but rather that it is with infinite caution that any man ought
to venture upon pulling down an edifice, which has answered in any tolerable
degree for ages the common purposes of society...”

At the very least, this important case reversing centuries of history and experience ought to be set
for reargument next Term.

DISSENT: Justice REHNQUIST/CHIEF JUSTICE BURGER...I cannot subscribe to the
Court's unprecedented use of the Equal Protection Clause to restrict the historic scope of the
peremptory challenge, which has been described as "a necessary part of trial by jury.” Swain. In
my view, there is simply nothing "unequal” about the State's using its peremptory challenges to
strike blacks from the jury in cases involving black defendants, so long as such challenges are
also used to exclude whites in cases involving white defendants, Hispanics in cases involving
hispanic defendants, Asians in cases involving Asian defendants, and so on. This case-specific
use of peremptory challenges by the State does not single out blacks, or members of any other
race for that matter, for discriminatory treatment. Such use of peremptories is at best based upon
seat-of-the-pants instincts, which are undoubtedly crudely stereotypical and may in many cases
be hopelessly mistaken. But as long as they are applied across-the-board to jurors of all races and
nationalities, | do not see—and the Court most certainly has not explained—how their use
violates the Equal Protection Clause...
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