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OPINION: Justice CLARK...The question presented here is whether the petitioner, who
stands convicted in the District Court for the Seventh Judicial District of Texas at Tyler
for swindling, was deprived of his right under the Fourteenth Amendment to due process
by the televising and broadcasting of his trial. Both the trial court and the Texas Court
of Criminal Appeals found against the petitioner. We hold to the contrary and reverse his
conviction.

While petitioner recites his claim in the framework of Canon 35 of the Judicial Canons of
the American Bar Association he does not contend that we should enshrine Canon 35 in
the Fourteenth Amendment, but only that the time honored principles of a fair trial were
not followed in his case and that he was thus convicted without due process of law.
Canon 35, of course, has of itself no binding effect on the courts but merely expresses the
view of the Association in opposition to the broadcasting, televising and photographing
of court proceedings. Likewise, Judicial Canon 28 of the Integrated State Bar of Texas,
which leaves to the trial judge's sound discretion the telecasting and photographing of
court proceedings, is of itself not law. In short, the question here is not the validity of
either Canon 35 of the American Bar Association or Canon 28 of the State Bar of Texas,
but only whether petitioner was tried in a manner which comports with the due process
requirement of the Fourteenth Amendment.
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Petitioner's case was originally called for trial on September 24, 1962, in Smith County
after a change of venue from Reeves County, some 500 miles west. Massive pretrial
publicity totaling 11 volumes of press clippings, which are on file with the Clerk, had
given it national notoriety. All available seats in the courtroom were taken and some 30
persons stood in the aisles. However, at that time a defense motion to prevent telecasting,
broadcasting by radio and news photography and a defense motion for continuance were
presented, and after a two-day hearing the former was denied and the latter granted.

These initial hearings were carried live by both radio and television, and news
photography was permitted throughout. The videotapes of these hearings clearly illustrate
that the picture presented was not one of that judicial serenity and calm to which
petitioner was entitled. Wood v. Georgia; Turner v. Louisiana; Cox v. Louisiana. Indeed,
at least 12 cameramen were engaged in the courtroom throughout the hearing taking
motion and still pictures and televising the proceedings. Cables and wires were snaked
across the courtroom floor, three microphones were on the judge's bench and others were
beamed at the jury box and the counsel table. It is conceded that the activities of the
television crews and news photographers led to considerable disruption of the hearings.
Moreover, veniremen had been summoned and were present in the courtroom during the
entire hearing but were later released after petitioner's motion for continuance had been
granted. The court also had
the names of the witnesses
called; some answered but
the absence of others led to a
continuance of the case until
October 22, 1962. It is
contended that this two-day
pretrial hearing cannot be
considered in determining the
question before us. We
cannot agree. Pretrial can
create a major problem for
the defendant in a criminal
case. Indeed, it may be more
harmful than publicity during
the trial for it may well set
the community opinion as to
guilt or innocence. Though
the September hearings dealt

| S with  motions to prohibit
television coverage and to postpone the trial, they are unquestionably relevant to the issue
before us. All of this two-day affair was highly publicized and could only have impressed
those present, and also the community at large, with the notorious character of the
petitioner as well as the proceeding. The trial witnesses present at the hearing, as well as
the original jury panel, were undoubtedly made aware of the peculiar public importance
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of the case by the press and television coverage being provided, and by the fact that they
themselves were televised live and their pictures rebroadcast on the evening show.

When the case was called for trial on October 22 the scene had been altered. A booth had
been constructed at the back of the courtroom which was painted to blend with the
permanent structure of the room. It had an aperture to allow the lens of the cameras an
unrestricted view of the courtroom. All television cameras and newsreel photographers
were restricted to the area of the booth when shooting film or telecasting.

Because of continual objection, the rules governing live telecasting, as well as radio and
still photos, were changed as the exigencies of the situation seemed to require. As a
result, live telecasting was prohibited during a great portion of the actual trial. Only the
opening and closing arguments of the State, the return of the jury's verdict and its receipt
by the trial judge were carried live with sound. Although the order allowed videotapes of
the entire proceeding without sound, the cameras operated only intermittently, recording
various portions of the trial for broadcast on regularly scheduled newscasts later in the
day and evening. At the request of the petitioner, the trial judge prohibited coverage of
any kind, still or television, of the defense counsel during their summations to the jury.

Because of the varying restrictions placed on sound and live telecasting the telecasts of
the trial were confined largely to film clips shown on the stations' regularly scheduled
news programs. The news commentators would use the film of a particular part of the
day's trial activities as a backdrop for their reports. Their commentary included excerpts
from testimony and the usual reportorial remarks. On one occasion the videotapes of the
September hearings were rebroadcast in place of the 'late movie.'

In Rideau v. Louisiana (1963), this Court constructed a rule that the televising of a
defendant in the act of confessing to a crime was inherently invalid under the Due
Process Clause of the Fourteenth Amendment even without a showing of prejudice or a
demonstration of the nexus between the televised confession and the trial. Here, although
there was nothing so dramatic as a home-viewed confession, there had been a
bombardment of the community with the sights and sounds of a two-day hearing during
which the original jury panel, the petitioner, the lawyers and the judge were highly
publicized. The petitioner was subjected to characterization and minute electronic
scrutiny to such an extent that at one point the photographers were found attempting to
picture the page of the paper from which he was reading while sitting at the counsel table.
The two-day hearing and the order permitting television at the actual trial were widely
known throughout the community...When the new jury was empaneled at the trial four of
the jurors selected had seen and heard all or part of the broadcasts of the earlier
proceedings.

We start with the proposition that it is a 'public_trial' that the Sixth Amendment
guarantees to the 'accused." The purpose of the requirement of a public trial was to
guarantee that the accused would be fairly dealt with and not unjustly condemned.
History had proven that secret tribunals were effective instruments of oppression. As our
Brother Black so well said in In re Oliver (1948):
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‘The traditional Anglo-American distrust for secret trials has been
variously ascribed to the notorious use of this practice by the Spanish
Inquisition and to the excesses of the English Court of Star Chamber...
Whatever other benefits the guarantee to an accused that his trial be
conducted in public may confer upon our society, the guarantee has
always been recognized as a safeguard against any attempt to employ our
courts as instruments of persecution.’

It is said however, that the freedoms granted in the First Amendment extend a right to the
news media to televise from the courtroom, and that to refuse to honor this privilege is to
discriminate between the newspapers and television. This is a misconception of the rights
of the press.

The free press has been a mighty catalyst in awakening public interest in governmental
affairs, exposing corruption among public officers and employees and generally
informing the citizenry of public events and occurrences, including court proceedings.
While maximum freedom must be allowed the press in carrying on this important
function in a democratic society its exercise must necessarily be subject to the
maintenance of absolute fairness in the judicial process. While the state and federal courts
have differed over what spectators may be excluded from a criminal trial, the amici
curiae brief of the National Association of Broadcasters and the Radio Television News
Directors Association, says, as indeed it must, that 'neither of these two amendments
(First and Sixth) speaks of an unlimited right of access to the courtroom on the part of the
broadcasting media...” Moreover, they recognize that the ‘primary concern of all must be
the proper administration of justice'; that 'the life or liberty of any individual in this land
should not be put in jeopardy because of actions of any news media’; and that 'the due
process requirements in both the Fifth and Fourteenth Amendments and the provisions of
the Sixth Amendment require a procedure that will assure a fair trial...’

Nor can the courts be said to discriminate where they permit the newspaper reporter
access to the courtroom. The television and radio reporter has the same privilege. All are
entitled to the same rights as the general public. The news reporter is not permitted to
bring his typewriter or printing press. When the advances in these arts permit reporting
by printing press or by television without their present hazards to a fair trial we will have
another case.

Court proceedings are held for the solemn purpose of endeavoring to ascertain the truth
which is the sine qua non of a fair trial. Over the centuries Anglo-American courts have
devised careful safeguards by rule and otherwise to protect and facilitate the performance
of this high function. As a result, at this time those safeguards do not permit the
televising and photographing of a criminal trial, save in two States and there only
under restrictions. The federal courts prohibit it by specific rule. This is weighty
evidence that our concepts of a fair trial do not tolerate such an indulgence. We have
always held that the atmosphere essential to the preservation of a fair trial—the most
fundamental of all freedoms—must be maintained at all costs. Our approach has been
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through rules, contempt proceedings and reversal of convictions obtained under unfair
conditions. Here the remedy is clear and certain of application and it is our duty to
continue to enforce the principles that from time immemorial have proven efficacious and
necessary to a fair trial.

The State contends that the televising of portions of a criminal trial does not constitute a
denial of due process. Its position is that because no prejudice has been shown by the
petitioner as resulting from the televising, it is permissible; that claims of 'distractions’
during the trial due to the physical presence of television are wholly unfounded; and that
psychological considerations are for psychologists, not courts, because they are purely
hypothetical. It argues further that the public has a right to know what goes on in the
courts; that the court has no power to 'suppress, edit, or censor events, which transpire in
proceedings before it'; and that the televising of criminal trials would be enlightening to
the public and would promote greater respect for the courts.

At the outset the motion should be dispelled that telecasting is dangerous because it is
new. It is true that our empirical knowledge of its full effect on the public, the jury or the
participants in a trial, including the judge, witnesses and lawyers, is limited. However, the
nub of the question is not its newness but, as Mr. Justice Douglas says, 'the insidious
influences which it puts to work in the administration of justice.' These influences will be
detailed below, but before turning to them the State's argument that the public has a right
to know what goes on in the courtroom should be dealt with.

It is true that the public has the right to be informed as to what occurs in its courts, but
reporters of all media, including television, are always present if they wish to be and are
plainly free to report whatever occurs in open court through their respective media. This
was settled in Bridges v. California' and Pennekamp v. Florida, which we reaffirm.
These reportorial privileges of the press were stated years ago:

‘The law...favors publicity in legal proceedings, so far as that object can
be attained without injustice to the persons immediately concerned. The
public are permitted to attend nearly all judicial inquiries, and there
appears to be no sufficient reason why they should not also be allowed to
see in print the reports of trials, if they can thus have them presented as
fully as they are exhibited in court, or at least all the material portion of
the proceedings impartially stated, so that one shall not, by means of them,
derive erroneous impressions, which he would not have been likely to
receive from hearing the trial itself.'

The State, however, says that the use of television in the instant case was 'without
injustice to the person immediately concerned,’ basing its position on the fact that the
petitioner has established no isolatable prejudice and that this must be shown in order to
invalidate a conviction in these circumstances. The State paints too broadly in this
contention, for this Court itself has found instances in which a showing of actual
prejudice is not a prerequisite to reversal. This is such a case. It is true that in most cases

1 Case 1A-S-7 on this website.
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involving claims of due process deprivations we require a showing of identifiable
prejudice to the accused. Nevertheless, at times a procedure employed by the State
involves such a probability that prejudice will result that it is deemed inherently lacking
in due process. Such a case was In re Murchison (1955), where Mr. Justice Black for the
Court pointed up with his usual clarity and force:

A fair trial in a fair tribunal is a basic requirement of due process. Fairness
of course requires an absence of actual bias in the trial of cases. But our
system of law has always endeavored to prevent even the probability of
unfairness...To perform its high function in the best way 'justice must
satisfy the appearance of justice.' Offutt v. United States.

...In Rideau, Irvin and Stroble, the pretrial publicity occurred outside the courtroom and
could not be effectively curtailed. The only recourse other than reversal was by contempt
proceedings. In Turner the probability of prejudice was present through the use of deputy
sheriffs, who were also witnesses in the case, as shepherds for the jury. No prejudice was
shown but the circumstances were held to be inherently suspect, and therefore, such a
showing was not held to be a requisite to reversal. Likewise in this case the application of
this principle is especially appropriate. Television in its present state and by its very
nature, reaches into a variety of areas in which it may cause prejudice to an accused. Still
one cannot put his finger on its specific mischief and prove with particularity wherein he
was prejudiced. This was found true in Murchison, Tumey, Rideau and Turner. Such
untoward circumstances as were found in those cases are inherently bad and prejudice to
the accused was presumed. Forty-eight of our States and the Federal Rules have
deemed the use of television improper in the courtroom. This fact is most telling in
buttressing our conclusion that any change in procedure which would permit its use
would be inconsistent with our concepts of due process in this field...

Experience teaches that there are numerous situations in which [television] might cause
actual unfairness—some so subtle as to defy detection by the accused or control by the
judge. We enumerate some in summary:

1. The potential impact of television on the jurors is perhaps of the greatest
significance...From the moment the trial judge announces that a case will be televised...,
the whole community, including prospective jurors, becomes interested in all the morbid
details surrounding it...Every juror carries with him into the jury box these solemn facts
and thus increases the charge of prejudice that is present in every criminal case. And we
must remember that realistically it is only the notorious trial which will be broadcast,
because of the necessity for paid sponsorship. The conscious or unconscious effect that
this may have on the juror's judgment cannot be evaluated, but experience indicates that it
is not only possible but highly probable that it will have a direct bearing on his vote as to
guilt or innocence...Televised jurors cannot help but feel the pressures of knowing that
friends and neighbors have their eyes upon them. If the community be hostile to an
accused a televised juror, realizing that he must return to neighbors who saw the trial
themselves, may well be led 'not to hold the balance nice, clear and true between the State
and the accused...’
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Moreover,...those of us who know juries realize the problem of jury 'distraction.’...We
are all self-conscious and uneasy when being televised. Human nature being what it is,
not only will a juror's eyes be fixed on the camera, but also his mind will be preoccupied
with the telecasting rather than with the testimony...

Finally, new trials plainly would be jeopardized in that potential jurors will often have
seen and heard the original trial when it was telecast. Yet viewers may later be called
upon to sit in the jury box during the new trial. These very dangers are illustrated in this
case where the court, due to the defendant's objections, permitted only the State's opening
and closing arguments to be broadcast with sound to the public.

2. The quality of the testimony in criminal trials will often be impaired. The impact
upon a witness of the knowledge that he is being viewed by a vast audience is simply
incalculable. Some may be demoralized and frightened, some cocky and given to
overstatement; memories may falter, as with anyone speaking publicly, and accuracy of
statement may be severely undermined. Embarrassment may impede the search for the
truth, as may a natural tendency toward over-dramatization. Furthermore, inquisitive
strangers and ‘cranks' might approach witnesses on the street with jibes, advice or
demands for explanation of testimony. There is little wonder that the defendant cannot
‘prove’ the existence of such factors. Yet we all know from experience that they exist...

Witnesses...could view and hear the testimony of preceding witnesses, and so shape their
own testimony as to make its
impact crucial...The influences
of such viewing on the attitude
of the witness toward testifying,
his frame of mind upon taking
the stand or his apprehension of
withering cross-examination
defy objective assessment. In-
deed, the mere fact that the trial
is to be televised might render
witnesses reluctant to appear and
thereby impede the trial as well
as the discovery of the
truth...The circumstances and
extraneous influences intruding
upon the solemn decorum of
court procedure in the televised trial are far more serious than in cases involving only
newspaper coverage.

3. A _major aspect of the problem is the additional responsibilities the presence of
television places on the trial judge. His job is to make certain that the accused receives
a fair trial. This most difficult task requires his undivided attention...Judges are human
beings also and are subject to the same psychological reactions as laymen. Telecasting is
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particularly bad where the judge is elected, as is the case in all save a half dozen of our
States. The telecasting of a trial becomes a political weapon, which, along with other
distractions inherent in broadcasting, diverts his attention from the task at hand—the fair
trial of the accused...

4. Finally, we cannot ignore the impact of courtroom television on the defendant. Its
presence is a form of mental—if not physical—harassment, resembling a police line-up
or the third degree...A defendant on trial for a specific crime is entitled to his day in
court, not in a stadium, or a city or nationwide arena. The heightened public clamor
resulting from radio and television coverage will inevitably result in prejudice. Trial by
television is, therefore, foreign to our system. Furthermore, telecasting may also deprive
an accused of effective counsel. The distractions, intrusions into confidential attorney-
client relationships and the temptation offered by television to play to the public audience
might often have a direct effect not only upon the lawyers, but the judge, the jury and the
witnesses. ..

The facts in this case demonstrate clearly the necessity for the application of the rule
announced in Rideau. The sole issue before the court for two days of pretrial hearing was
the question now before us. The hearing was televised live and repeated on tape in the
same evening, reaching approximately 100,000 viewers. In addition, the courtroom was a
mass of wires, television cameras, microphones and photographers. The petitioner, the
panel of prospective jurors, who were sworn the second day, the witnesses and the
lawyers were all exposed to this untoward situation. The judge decided that the trial
proceedings would be telecast. He announced no restrictions at the time. This emphasized
the notorious nature of the coming trial, increased the intensity of the publicity on the
petitioner and together with the subsequent televising of the trial beginning 30 days later
inherently prevented a sober search for the truth. This is underscored by the fact that the
selection of the jury took an entire week. As might be expected, a substantial amount of
that time was devoted to ascertaining the impact of the pretrial televising on the
prospective jurors. As we have noted, four of the jurors selected had seen all or part of
those broadcasts. The trial, on the other hand, lasted only three days.

Moreover, the trial judge was himself harassed. After the initial decision to permit
telecasting he apparently decided that a booth should be built at the broadcasters' expense
to confine its operations; he then decided to limit the parts of the trial that might be
televised live; then he decided to film the testimony of the witnesses without sound in an
attempt to protect those under the rule; and finally he ordered that defense counsel and
their argument not be televised, in the light of their objection. Plagued by his original
error—recurring each day of the trial—his day-to-day orders made the trial more
confusing to the jury, the participants and to the viewers. Indeed, it resulted in a public
presentation of only the State's side of the case.

As Mr. Justice Holmes said in Patterson v. Colorado (1907)%

2 Case 1A-S-1 on this website.
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"The theory of our system is that the conclusions to be reached in a case
will be induced only by evidence and argument in open court, and not by
any outside influence, whether of private talk or public print.’

... The judgment is therefore Reversed.

CONCURRENCE: Mr. Chief Justice WARREN/DOUGLAS/GOLDBERG... Petition-
er, a much-publicized financier, was indicted by a Reeves County, Texas, grand jury for
obtaining property through false pretenses. The case was transferred to the City of Tyler,
in Smith County, Texas, and was set for trial on September 24, 1962. Prior to that date
petitioner's counsel informed the trial judge that he would make a motion on September
24 to exclude all cameras from the courtroom during the trial.

On September 24, a hearing was held to consider petitioner's motion to prohibit televi-
sion, motion pictures, and still photography at the trial. The courtroom was filled with
newspaper reporters and cameramen, television cameramen, and spectators. At least 12
cameramen with their equipment were seen by one observer, and there were 30 or more
people standing in the aisles...

With photographers roaming at will through the courtroom, petitioner's counsel made his
motion that all cameras be excluded. As he spoke, a cameraman wandered behind the
judge's bench and snapped his picture. Counsel argued that the presence of cameras
would make it difficult for him to consult with his client, make his client ill at ease, and
make it impossible to obtain a fair trial since the cameras would distract the jury,
witnesses and lawyers. He also expressed the view that televising selected cases tends to
give the jury an impression that the particular trial is different from ordinary criminal
trials. The court, however, ruled that the taking of pictures and televising would be
allowed so long as the cameramen stood outside the railing that separates the trial
participants from the spectators. The court also ruled that if a complaint was made that
any camera was too noisy, the cameramen would have to stop taking pictures; that no
pictures could be taken in the corridors outside the courtroom; and that those with
microphones were not to pick up conversations between petitioner and his lawyers.
Subsequent to the court's ruling petitioner arrived in the courtroom, and the defense
introduced testimony concerning the atmosphere in the court on that day. At the
conclusion of the day's hearing the judge reasserted his earlier ruling. He then ordered a
roll call of the prosecution witnesses, at least some of whom had been in the courtroom
during the proceedings.

The entire hearing on September 24 was televised live by station KLTV of Tyler, Texas,
and station WFAA—TYV of Dallas, Texas. Commercials were inserted when there was a
pause in the proceedings. On the evening of Monday, September 24, both stations ran an
edited tape of the day's proceedings and interrupted the tape to play the commercials
ordinarily seen in the particular time slot. In addition to the live television coverage there
was also a live radio pickup of the proceedings by at least one station.
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The proceedings continued on September 25. There was again a significant number of
cameramen taking motion pictures, still pictures and television pictures...The proceed-
ings were televised live and portions of the television tape were shown on the regularly
scheduled evening news programs...

For the proceedings beginning on October 22, station KLTV, at its own expense, and
with the permission of the court, had constructed a booth in the rear of the courtroom
painted the same or near the same color as the courtroom. An opening running lengthwise
across the booth permitted the four television cameras to photograph the proceedings.
The courtroom was small and the cameras were clearly visible to all in the courtroom.
The cameras were equipped with 'electronic sound on camera’ which permitted them to
take both film and sound. Upon entering the courtroom the judge told all those with
television cameras to go back to the booth; asked the press photographers not to move
around any more than necessary; ordered that no flashbulbs or floodlights be used; and
again told cameramen that they could not go inside the railing. Defense counsel renewed
his motion to ban all 'sound equipment...still cameras, movie cameras and television; and
all radio facilities' from the courtroom. Witnesses were again called on this issue, but at
the conclusion of the hearing the trial judge reaffirmed his prior ruling to permit
cameramen in the courtroom. In response to petitioner's argument that his rights under
the Constitution of the United States were being violated, the judge remarked that the
‘case was not being tried under the Federal Constitution.'

None of the proceedings on October 22 was televised live. Television cameras, however,
recorded the day's entire proceedings with sound for later showings. Apparently none of
the October 22 proceedings was carried live on radio, although the proceedings were
recorded on tape. The still photographers admitted by the court were free to take
photographs from outside the railing...

The decision below affirming petitioner's conviction runs counter to the evolution of
Anglo-American criminal procedure over a period of centuries. During that time the
criminal trial has developed from a ritual practically devoid of rational justification
to a fact-finding process, the acknowledged purpose of which is to provide a fair and
reliable determination of guilt.

HISTORY ALERT!

An element of rationality was introduced in the guilt-determining process in England
over 600 years ago when a rudimentary trial by jury became 'the principal institution for
criminal cases.' Initially members of the jury were expected to make their own
examinations of the cases they were to try and come to court already familiar with the
facts, which made it impossible to limit the jury's determination to legally relevant
evidence. Gradually, however, the jury was transformed from a panel of witnesses to a
panel of triers passing on evidence given by others in the courtroom. The next step was to
insure the independence of the jury, and this was accomplished by the decision in the
case of Edward Bushell (1670), which put an end to the practice of fining or otherwise
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punishing jury members who failed to reach the decision directed by the court. As the
purpose of trial as a vehicle for discovering the truth became clearer, it was recognized
that the defendant should have the right to call witnesses and to place them under oath, to
be informed of the charges against him before the trial, and to have counsel assist him
with his defense. All these protections, and others which could be cited, were part of a
development by which 'the administration of criminal justice was set upon a firm and
dignified basis.’

When the colonists undertook the responsibility of governing themselves, one of their
prime concerns was the establishment of trial procedures which would be consistent with
the purpose of trial. The Continental Congress passed measures designed to safeguard the
right to a fair trial, and the various States adopted constitutional provisions directed to the
same end. Eventually the Sixth Amendment incorporated into the Constitution certain
provisions dealing with the conduct of trials...Significantly, in the Sixth Amendment the
words 'speedy and public' qualify the term trial and the rest of the Amendment defines
specific protections the accused is to have at his trial. Thus, the Sixth Amendment, by its
own terms, not only requires that the accused have certain specific rights but also that he
enjoy them at a trial...

It has been held on one or another of these theories that the fundamental conception of a
fair trial includes many of the specific provisions of the Sixth Amendment, such as the
right to have the proceedings open to the public.

...As Mr. Justice Black said,...: 'The very purpose of a court system is to adjudicate
controversies...When state procedures have been found to thwart the purpose of trial this
Court has declared those procedures to be unconstitutional. In Tumey, the Court
considered a state procedure under which judges were paid for presiding over a case
only if the defendant was found guilty and costs assessed against him. An argument
was made that the practice should not be condemned broadly, since some judges
undoubtedly would not let their judgment be affected by such an arrangement. However,
the Court found the procedure so inconsistent with the conception of what a trial should
be and so likely to produce prejudice that it declared the practice unconstitutional even
though no specific prejudice was shown.

In Lyons v. Oklahoma, this Court stated that if an involuntary confession is introduced
into evidence at a state trial the conviction must be reversed, even though there is other
evidence in the record to justify a verdict of guilty. We explained the rationale behind this
judgment in Payne v. Arkansas:

‘Where...a coerced confession constitutes a part of the evidence before the
jury and a general verdict is returned, no one can say what credit and
weight the jury gave to the confession.’

Similar reasoning led to the decision last Term in Jackson v. Denno. We held there that
when the voluntariness of a confession is at issue there must be a procedure adopted
which provides 'a reliable and clear cut determination of...voluntariness." We found
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insufficient a procedure whereby the jury heard the confession but was instructed to
disregard it if the jury found the confession involuntary:

‘The New York procedure poses substantial threats to a defendant's
constitutional rights to have an involuntary confession entirely disregarded
and have the coercion issue fairly and reliably determined. These hazards
we cannot ignore.’

Earlier this Term, in Turner v. Louisiana we considered a case in which deputy sheriffs,
who were the prosecution's principal witnesses, were in charge of a sequestered jury
during the trial. The Supreme Court of Louisiana criticized the practice but said that in
the absence of a showing of prejudice there was no ground for reversal. We reversed
because the 'extreme prejudice inherent' in the practice required its condemnation on
constitutional grounds.

Finally, the Court has on numerous other occasions reversed convictions, where the
formalities of trial were observed, because of practices that negate the fundamental
conception of trial...

I believe that it violates the Sixth Amendment for federal courts and the Fourteenth
Amendment for state courts to allow criminal trials to be televised to the public at
large. | base this conclusion on three grounds: (1) that the televising of trials diverts the
trial from its proper purpose in that it has an inevitable impact on all the trial participants;
(2) that it gives the public the wrong impression about the purpose of trials, thereby
detracting from the dignity of court proceedings and lessening the reliability of trials; and
(3) that it singles out certain defendants and subjects them to trials under prejudicial
conditions not experienced by others...

In the present case, on October 1, the trial judge invited the television cameras into his
chambers so they could take films of him reading one of his pretrial orders. On this
occasion, at least, the trial judge clearly took the initiative in placing himself before the
television audience and in giving his order, and himself, the maximum possible publicity.
Moreover, on October 22, when trial counsel renewed his motion to exclude television
from the courtroom on the ground that it violated petitioner's rights under the Federal
Constitution, the trial judge made the following speech:

‘This case is not being tried under the Federal Constitution. This
Defendant has been brought into this Court under the state laws, under the
State Constitution.

'l took an oath to uphold this Constitution; not the Federal Constitution
but the State Constitution; and | am going to do my best to do that as
long as | preside on this Court, and if it is distasteful in following my oath
and upholding the constitution, it will just have to be distasteful.'
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...I find it difficult to believe that this trial judge...was unfamiliar with the fundamental
duty imposed on him by Article VI of the Constitution of the United States:

"This Constitution...shall be the supreme Law of the Land; and the Judges
in every State shall be bound thereby...’

...Our decisions in White v. Maryland and Hamilton v. Alabama clearly hold that an
accused is entitled to procedural protections at pretrial hearings as well as at actual trial
and his conviction will be reversed if he is not accorded these protections. In addition, in
Pointer v. Texas, we held that a pretrial hearing can have a profound effect on the trial
itself and effectively prevent an accused from having a fair trial. Petitioner clearly did not
have a fair determination of his motion to exclude cameras from the courtroom. The very
presence of the cameras at the September hearing tended to impress upon the trial judge
the power of the communications media and the criticism to which he would have been
subjected if he had ruled that the presence of the cameras was inconsistent with
petitioner's right to a fair trial...

Yet, it is argued that no witnesses objected to being televised. This is indeed a slender
reed to rely on, particularly in view of the trial judge's failure, in the course of his self-
exculpating statements justifying his decision to allow television, to advise the witnesses
or the jurors that they had the right to object to being televised. Defense counsel,
however, stated forcefully that he could not concentrate on the case because of the
distraction caused by the cameras. And the trial judge's attention was distracted from the
trial since he was compelled to make seven extensive rulings concerning television
coverage during the October proceedings alone, when he should, instead, have been
concentrating on the trial itself.

...The evil of televised trials, as demonstrated by this case, lies not in the noise and
appearance of the cameras, but in the trial participants' awareness that they are being
televised. To the extent that television has such an inevitable impact it undercuts the
reliability of the trial process.

In the early days of this country's development, the entertainment a trial might provide
often tended to obfuscate its proper role. 'The people thought holding court one of the
greatest performances in the range of their experience...The country folks would crowd
in for ten miles to hear these 'great lawyers' plead; and it was a secondary matter with the
client whether he won or lost his case, so the 'pleading’ was loud and long.'

'In early frontier America, when no motion pictures, no television, and no radio provided
entertainment, trial day in the county was like fair day, and from near and far citizens
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young and old converged on the county seat. The criminal trial was the theater and
spectaculum of old rural America. Applause and cat calls were not infrequent. All too
easily lawyers and judges became part-time actors at the bar...’

| had thought that these days of frontier justice were long behind us, but the courts below
would return the theater to the courtroom...

The television industry might also decide that the bareboned trial itself does not contain
sufficient drama to sustain an audience. It might provide expert commentary on the
proceedings and hire persons with legal backgrounds to anticipate possible trial strategy,
as the football expert anticipates plays for his audience. The trial judge himself stated at
the September hearing that if he wanted to see a ball game he would turn on his television
set, so why not the same for a trial...

Our memories are short indeed if we have already forgotten the wave of horror that swept
over this country when Premier Fidel Castro conducted his prosecutions before 18,000
people in Havana Stadium. But in the decision below, which completely ignores the
importance of the courtroom in the trial process, we have the beginnings of a similar
approach toward criminal ‘justice." This is not an abstract fear | am expressing because
this very situation confronted the Nebraska Supreme Court in Roberts v. State (1916):

‘The court removed the trial from the court-room to the theater, and stated
as a reason therefore: 'By reason of the insufficiency of the courtroom to
seat and accommodate the people applying for admission...it is by the
court ordered that the further trial of this cause be had at the Keith
Theater, and thereupon the court was adjourned to Keith Theater, where
trial proceeded.’ The stage was occupied by court, counsel, jury, witnesses,
and officers connected with the trial. The theater proper was crowded with
curious spectators. Before the trial was completed it was returned to the
court-room and concluded there. At the adjournment of court on one
occasion the bailiff announced from the stage: The regular show will be
to-morrow; matinee in the afternoon and another performance at 8:30.
Court is now adjourned until 7:30."

...Memories still recall vividly the scandal caused by the disclosure that quiz programs
had been corrupted in order to heighten their dramatic appeal. Can we be sure that similar
efforts would not be made to heighten the dramatic appeal of televised trials? Can we be
sure that the public would not inherently distrust our system of justice because of its
intimate association with a commercial enterprise?

...Moreover, if the case should end in a mistrial, the showing of selected portions of
the trial, or even of the whole trial, would make it almost impossible to select an
impartial jury for a second trial. Rideau. To permit this powerful medium to use the
trial process itself to influence the opinions of vast numbers of people, before a verdict of
guilt or innocence has been rendered, would be entirely foreign to our system of justice...
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It is argued that television not only entertains but also educates the public. But the
function of a trial is not to provide an educational experience; and there is a serious
danger that any attempt to use a trial as an educational tool will both divert it from its
proper purpose and lead to suspicions concerning the integrity of the trial process. The
Soviet Union's trial of Francis Gary Powers provides an example in point. The integrity
of the trial was suspect because it was concerned not only with determining the guilt of
the individual on trial but also with providing an object lesson to the public. This divided
effort undercut confidence in the guilt-determining aspect of the procedure and by so
doing rendered the educational aspect self-defeating...

The carnival atmosphere of the September hearing served only to increase the publicity
surrounding petitioner and to condition further the public's mind against him. Then, upon
his entrance into the courtroom for his actual trial he was confronted with the sight of the
television camera zeroed in on him and the ever-present still photographers snapping
pictures of interest. As he opened a newspaper waiting for the proceedings to begin, the
close-up lens of a television camera zoomed over his shoulder in an effort to find out
what he was reading. In no sense did the dignity and integrity of the trial process shield
this petitioner from the prejudicial publicity to which he had been exposed, because that
publicity marched right through the courtroom door and made itself at home in heretofore
unfamiliar surroundings. We stated in Gideon v. Wainwright, 'From the very beginning,
our state and national constitutions and laws have laid great emphasis on procedural and
substantive safeguards designed to assure fair trials before impartial tribunals in which
every defendant stands equal before the law.' This principle was not applied by the courts
below.

I believe petitioner in this case has shown that he was actually prejudiced by the
conduct of these proceedings, but I cannot agree with those who say that a televised
trial deprives a defendant of a fair trial only if ‘actual prejudice’ can be shown. The
prejudice of television may be so subtle that it escapes the ordinary methods of proof, but
it would gradually erode our fundamental conception of trial. A defendant may be unable
to prove that he was actually prejudiced by a televised trial...

How is the defendant to prove that the prosecutor acted differently than he ordinarily
would have, that defense counsel was more concerned with impressing prospective
clients than with the interests of the defendant, that a juror was so concerned with how he
appeared on television that his mind continually wandered from the proceedings, that an
important defense witness made a bad impression on the jury because he was ‘playing' to
the television audience or that the judge was a little more lenient or a little more strict
than he usually might be? And then, how is petitioner to show that this combination of
changed attitudes diverted the trial sufficiently from its purpose to deprive him of a fair
trial? It is no answer to say that an appellate court can review for itself tapes or films of
the proceedings. In the first place, it is not clear that the court would be able to obtain
unedited tapes or films to review...The camera which takes pictures cannot take a picture
of itself. In addition, the camera cannot possibly cover the actions of all trial participants
during the trial. While the camera is focused on the judge who is apparently acting
properly, a juror may be glancing up to see where the camera is pointing and counsel may
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be looking around to see whether he can confer with his client without the close-up lens
of the camera focusing on them. Needless to say, the camera cannot penetrate the minds
of the trial participants and show their awareness that they may at that moment be the
subject of the camera's focus. The most the camera can show is that a formally correct
trial took place, but our Constitution requires more than form...

We must take notice of the inherent unfairness of television in the courtroom and rule
that its presence is inconsistent with the ‘fundamental conception’ of what a trial should
be...Canon 35 of the American Bar Association's Canons of Judicial Ethics prohibits the
televising of court trials. With only two, or possibly three exceptions, the highest court of
each State which has considered the question has declared that televised criminal trials
are inconsistent with the Anglo-American conception of ‘trial." Similarly, Rule 53 of the
Federal Rules of Criminal Procedure prohibits the ‘broadcasting' of trials, and the Judicial
Conference of the United States has unanimously condemned televised trials. This con-
demnation rests on more than notions of policy; it arises from an understanding of the
constitutional conception of the term ‘trial.’...

Nothing in this opinion is inconsistent with the constitutional guarantees of a public
trial and the freedoms of speech and the press.

This Court explained in In re Oliver that the public trial provision of the Sixth Amend-
ment is a ‘guarantee to an accused’ designed to ‘safeguard against any attempt to
employ our courts as instruments of persecution.” Clearly the openness of the
proceedings provides other benefits as well: it arguably improves the quality of
testimony, it may induce unknown witnesses to come forward with relevant testimony, it
may move all trial participants to perform their duties conscientiously, and it gives the
public the opportunity to observe the courts in the performance of their duties and to
determine whether they are performing adequately. But the guarantee of a public trial
confers no special benefit on the press, the radio industry or the television industry.
A public trial is a necessary component of an accused's right to a fair trial and the concept
of public trial cannot be used to defend conditions which prevent the trial process from
providing a fair and reliable determination of guilt.

To satisfy the constitutional requirement that trials be public it is not necessary to
provide facilities large enough for all who might like to attend a particular trial, since to
do so would interfere with the integrity of the trial process and make the publicity of trial
proceedings an end in itself. Nor does the requirement that trials be public mean that
observers are free to act as they please in the courtroom, for persons who attend trials
cannot act in such a way as to interfere with the trial process...When representatives of
the communications media attend trials they have no greater rights than other members of
the public. Just as an ordinary citizen might be prohibited from using field glasses or a
motion picture camera in the courthouse because by so doing he would interfere with the
conduct of the trial, representatives of the press and broadcasting industries are subject to
similar limitations when they attend court. Since the televising of criminal trials diverts
the trial process from its proper end, it must be prohibited. This prohibition does not
conflict with the constitutional guarantee of a public trial, because a trial is public, in
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the constitutional sense, when a courtroom has facilities for a reasonable number of
the public to observe the proceedings, which facilities are not so small as to render
the openness negligible and not so large as to distract the trial participants from
their proper function, when the public is free to use those facilities, and when all
those who attend the trial are free to report what they observed at the proceedings.

Nor does the exclusion of television cameras from the courtroom in any way impinge
upon the freedoms of speech and the press. Court proceedings, as well as other public
matters, are proper subjects for press coverage...

In summary, television is one of the great inventions of all time and can perform a large
and useful role in society. But the television camera, like other technological innovations,
is not entitled to pervade the lives of everyone in disregard of constitutionally protected
rights. The television industry, like other institutions, has a proper area of activities and
limitations beyond which it cannot go with its cameras. That area does not extend into an
American courtroom. On entering that hallowed sanctuary, where the lives, liberty and
property of people are in jeopardy, television representatives have only the rights of the
general public, namely, to be present, to observe the proceedings, and thereafter, if they
choose, to report them.

CONCURRENCE: Mr. Justice HARLAN...No constitutional provision guarantees a
right to televise trials. The ‘public trial' guarantee of the Sixth Amendment, which reflects
a concept fundamental to the administration of justice in this Country, certainly does not
require that television be admitted to the courtroom. Essentially, the public trial guarantee
embodies a view of human nature, true as a general rule, that judges, lawyers, witnesses,
and jurors will perform their respective functions more responsibly in an open court than
in secret proceedings. A fair trial is the objective, and 'public trial' is an institutional
safeguard for attaining it.

Thus the right of "public trial’ is not one belonging to the public, but one belonging
to the accused, and inhering in the institutional process by which justice is administered.
Obviously, the public trial guarantee is not violated if an individual member of the public
cannot gain admittance to a courtroom because there are no available seats. The
guarantee will already have been met, for the ‘public’ will be present in the form of those
persons who did gain admission. Even the actual presence of the public is not guaranteed.
A public trial implies only that the court must be open to those who wish to come, sit in
the available seats, conduct themselves with decorum, and observe the trial process. It
does not give anyone a concomitant right to photograph, record, broadcast, or otherwise
transmit the trial proceedings to those members of the public not present, although to be
sure, the guarantee of public trial does not of itself prohibit such activity...

DISSENT: Mr. Justice STEWART/BLACK/BRENNAN/WHITE...I cannot agree with
the Court's decision that the circumstances of this trial led to a denial of the petitioner's
Fourteenth Amendment rights. | think that the introduction of television into a courtroom,
is, at least in the present state of the art, an extremely unwise policy. It invites many
constitutional risks, and it detracts from the inherent dignity of a courtroom. But | am
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unable to escalate this personal view into a per se constitutional rule. And I am unable to
find, on the specific record of this case, that the circumstances attending the limited
televising of the petitioner's trial resulted in the denial of any right guaranteed to him by
the United States Constitution...

What ultimately emerges from this record...is one bald question—whether the Fourteenth
Amendment of the United States Constitution prohibits all television cameras from a state
courtroom whenever a criminal trial is in progress. In the light of this record and what we
now know about the impact of television on a criminal trial, 1 can find no such
prohibition in the Fourteenth Amendment or in any other provision of the Constitution. If
what occurred did not deprive the petitioner of his constitutional right to a fair trial,
then the fact that the public could view the proceeding on television has no
constitutional significance...

While no First Amendment claim is made in this case, there are intimations in the
opinions filed by my Brethren in the majority which strike me as disturbingly alien to the
First and Fourteenth Amendments' guarantees against federal or state interference with
the free communication of information and ideas. The suggestion that there are limits
upon the public's right to know what goes on in the courts causes me deep concern. The
idea of imposing upon any medium of communications the burden of justifying its
presence is contrary to where I had always thought the presumption must lie in the area of
First Amendment freedoms. And the proposition that nonparticipants in a trial might get
the 'wrong impression' from unfettered reporting and commentary contains an invitation
to censorship which | cannot accept. Where there is no disruption of the 'essential
requirement of the fair and orderly administration of justice,’ 'freedom of discussion
should be given the widest range.’'

| do not think that the Constitution denies to the State or to individual trial judges all
discretion to conduct criminal trials with television cameras present, no matter how
unobtrusive the cameras may be. | cannot say at this time that it is impossible to have a
constitutional trial whenever any part of the proceedings is televised or recorded on
television film. I cannot now hold that the Constitution absolutely bars television cameras
from every criminal courtroom, even if they have no impact upon the jury, no effect upon
any witness, and no influence upon the conduct of the judge.

For these reasons | would affirm the judgment.

DISSENT: Mr. Justice WHITE/BRENNAN...This is the first case in this Court dealing
with the subject of television coverage of criminal trials...In my view, the currently
available materials assessing the effect of cameras in the courtroom are too sparse and
fragmentary to constitute the basis for a constitutional judgment permanently barring any
and all forms of television coverage...It may well be, however, that as further experience
and informed judgment do become available, the use of cameras in the courtroom, as in
this trial, will prove to pose such a serious hazard to a defendant's rights that a violation
of the Fourteenth Amendment will be found without a showing on the record of specific
demonstrable prejudice to the defendant.
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The opinion of the Court in effect precludes further opportunity for intelligent assessment
of the probable hazards imposed by the use of cameras at criminal trials. Serious threats
to constitutional rights in some instances justify a prophylactic rule dispensing with the
necessity of showing specific prejudice in a particular case. But these are instances in
which there has been ample experience on which to base an informed judgment. Here,
although our experience is inadequate and our judgment correspondingly infirm, the
Court discourages further meaningful study of the use of television at criminal trials.
Accordingly, I dissent.

DISSENT: Mr. Justice BRENNAN...I write merely to emphasize that only four of the
five Justices voting to reverse rest on the proposition that televised criminal trials are
constitutionally infirm, whatever the circumstances. Although the opinion announced by
my Brother CLARK purports to be an ‘opinion of the Court,’ my Brother HARLAN
subscribes to a significantly less sweeping proposition. He states:

‘The Estes trial was a heavily publicized and highly sensational affair. I
therefore put aside all other types of cases...The resolution of those
further questions should await an appropriate case; the Court should
proceed only step by step in this unplowed field. The opinion of the Court
necessarily goes no farther, for only the four members of the majority who
unreservedly join the Court's opinion would resolve those questions now.'

Thus today's decision is not a blanket constitutional prohibition against the
televising of state criminal trials...
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