WESBERRY v. SANDERS

SUPREME COURT OF THE UNITED STATES
376 U.S. 1
February 17, 1964
[8-1]
OPINION: Mr. Justice BLACK delivered the opinion of the Court. Appellants are citizens and
qualified voters of Fulton County, Georgia, and as such are entitled to vote in congressional
elections in Georgia's Fifth Congressional District. That district, one of ten created by a 1931
Georgia statute, includes Fulton, DeKalb, and Rockdale Counties and has a population according
to the 1960 census of 823,680. The average population of the ten districts is 394,312, less than
half that of the Fifth. One district, the Ninth, has only 272,154 people, less than one-third as
many as the Fifth. Since there is only one Congressman for each district, this inequality of
population means that the Fifth District's Congressman has to represent from two to three times
as many people as do Congressmen from some of the other Georgia districts.

Claiming that these population disparities deprived them and voters similarly situated of a right
under the Federal Constitution to have their votes for Congressmen given the same weight as the
votes of other Georgians, the appellants brought this action...asking that the Georgia statute be
declared invalid and that the appellees, the Governor and Secretary of State of Georgia, be
enjoined from conducting elections under it. The complaint alleged that appellants were deprived
of the full benefit of their right to vote, in violation of (1) Art. I, §2, of the Constitution of the
United States, which provides that 'The House of Representatives shall be composed of Members
chosen every second Year by the People of the several States..."; (2) the Due Process, Equal
Protection, and Privileges and Immunities Clauses of the Fourteenth Amendment; and (3) that
part of Section 2 of the Fourteenth Amendment which provides that 'Representatives shall be
apportioned among the several States according to their respective numbers...'

The case was heard by a three-judge District Court, which found unanimously, from facts not
disputed, that:

"It is clear by any standard...that the population of the Fifth District is grossly out
of balance with that of the other nine congressional districts of Georgia and in
fact, so much so that the removal of DeKalb and Rockdale Counties from the
District, leaving only Fulton with a population of 556,326, would leave it
exceeding the average by slightly more than forty per cent.'
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Notwithstanding these findings, a majority of the court dismissed the complaint, citing as their
guide Mr. Justice Frankfurter's minority opinion in Colegrove v. Green, an opinion stating that
challenges to apportionment of congressional districts raised only 'political' questions, which
were not justiciable...Judge Tuttle, disagreeing with the court's reliance on that opinion,
dissented from the dismissal, though he would have denied an injunction at that time in order to
give the Georgia Legislature ample opportunity to correct the 'abuses' in the apportionment. He
relied on Baker v. Carr, which, after full discussion of Colegrove and all the opinions in it, held
that allegations of disparities of population in state legislative districts raise justiciable claims on
which courts may grant relief...We agree with Judge Tuttle that in debasing the weight of
appellants' votes the State has abridged the right to vote for members of Congress guaranteed
them by the United States Constitution, that the District Court should have entered a declaratory
judgment to that effect, and that it was therefore error to dismiss this suit. The question of what
relief should be given we leave for further consideration and decision by the District Court in
light of existing circumstances.

Baker v. Carr considered a challenge to a 1901 Tennessee statute providing for appor-tionment
of State Representatives and Senators under the State's constitution, which called for
apportionment among counties or districts 'according to the number of qualified electors in each.'
The complaint there charged that the State's constitutional command to apportion on the basis of
the number of qualified voters had not been followed in the 1901 statute and that the districts
were so discriminatorily disparate in number of qualified voters that the plaintiffs and persons
similarly situated were, 'by virtue of the debasement of their votes," denied the equal protection
of the laws guaranteed them by the Fourteenth Amendment. The cause there of the alleged
'debasement’ of votes for state legislators districts containing widely varying numbers of
people—was precisely that which was alleged to debase votes for Congressmen in Colegrove v.
Green and in the present case. The Court in Baker pointed out that the opinion of Mr. Justice
Frankfurter in Colegrove, upon the reasoning of which the majority below leaned heavily in
dismissing ‘for want of equity," was approved by only three of the seven Justices sitting. After
full consideration of Colegrove, the Court in Baker held (1) that the District Court had
jurisdiction of the subject matter; (2) that the qualified Tennessee voters there had standing to
sue; and (3) that the plaintiffs had stated a justiciable cause of action on which relief could be
granted...

Mr. Justice Frankfurter's Colegrove opinion contended that Art. I, 84, of the Constitution had
given Congress 'exclusive authority' to protect the right of citizens to vote for Congressmen, but
we made it clear in Baker that nothing in the language of that article gives support to a
construction that would immunize state congressional apportionment laws which debase a
citizen's right to vote from the power of courts to protect the constitutional rights of individuals
from legislative destruction, a power recognized at least since our decision in Marbury v.
Madison in 1803. The right to vote is too important in our free society to be stripped of judicial
protection by such an interpretation of Article I. This dismissal can no more be justified on the
ground of ‘want of equity' than on the ground of 'non-justiciability." We therefore hold that the
District Court erred in dismissing the complaint.

This brings us to the merits. We agree with the District Court that the 1931 Georgia
apportionment grossly discriminates against voters in the Fifth Congressional District. A single
Congressman represents from two to three times as many Fifth District voters as are represented
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by each of the Congressmen from the other Georgia congressional districts. The apportionment
statute thus contracts the value of some votes and expands that of others. If the Federal
Constitution intends that when qualified voters elect members of Congress each vote be given as
much weight as any other vote, then this statute cannot stand.

We hold that, construed in its historical context, the command of Art. I, §2, that
Representatives be chosen *by the People of the several States' means that as nearly as is
practicable one man's vote in a congressional election is to be worth as much as another’s.
This rule is followed automatically, of course, when Representatives are chosen as a group on a
statewide basis, as was a widespread practice in the first 50 years of our Nation's history. It
would be extraordinary to suggest that in such statewide elections the votes of inhabitants of
some parts of a State, for example, Georgia's thinly populated Ninth District, could be weighted
at two or three times the value of the votes of people living in more populous parts of the State,
for example, the Fifth District around Atlanta. We do not believe that the Framers of the
Constitution intended to permit the same vote-diluting discrimination to be accomplished
through the device of districts containing widely varied numbers of inhabitants. To say that a
vote is worth more in one district than in another would not only run counter to our fundamental
ideas of democratic government, it would cast aside the principle of a House of Representatives
elected 'by the People," a principle tenaciously fought for and established at the Constitutional
Convention. The history of the Constitution, particularly that part of it relating to the adoption of
Art. 1, 82, reveals that those who framed the Constitution meant that, no matter what the
mechanics of an election, whether statewide or by districts, it was population which was to be the
basis of the House of Representatives...

Soon after the [Constitutional Convention of 1878 assembled], Edmund Randolph of Virginia
presented a plan not merely to amend the Articles of Confederation but to create an entirely new
National Government with a National Executive, National Judiciary, and a National Legislature
of two Houses, one house to be elected by ‘the people,’ the second house to be elected by the
first.

The question of how the legislature should be constituted precipitated the most bitter controversy
of the Convention. One principle was uppermost in the minds of many delegates: that, no matter
where he lived, each voter should have a voice equal to that of every other in electing members
of Congress. In support of this principle, George Mason of Virginia 'argued strongly for an
election of the larger branch by the people. It was to be the grand depository of the democratic
principle of the Govt.'

James Madison agreed, saying 'If the power is not immediately derived from the people, in
proportion to their numbers, we may make a paper confederacy, but that will be all." Repeatedly,
delegates rose to make the same point: that it would be unfair, unjust, and contrary to common
sense to give a small number of people as many Senators or Representatives as were allowed to
much larger groups—in short, as James Wilson of Pennsylvania put it, 'equal numbers of people
ought to have an equal no. of representatives..." and representatives 'of different districts ought
clearly to hold the same proportion to each other, as their respective constituents hold to each
other.'
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Some delegates opposed election by the people. The sharpest objection arose out of the fear on
the part of small States like Delaware that if population were to be the only basis of
representation the populous States like Virginia would elect a large enough number of
representatives to wield overwhelming power in the National Government. Arguing that the
Convention had no authority to depart from the plan of the Articles of Confederation which gave
each State an equal vote in the National Congress, William Paterson of New Jersey said, 'If the
sovereignty of the States is to be maintained, the Representatives must be drawn immediately
from the States, not from the people: and we have no power to vary the idea of equal
sovereignty.' To this end he proposed a single legislative chamber in which each State, as in the
Confederation, was to have an equal vote. A number of delegates supported this plan.

The delegates who wanted every man's vote to count alike were sharp in their criticism of giving
each State, regardless of population, the same voice in the National Legislature. Madison
entreated the Convention 'to renounce a principle wch. was confessedly unjust," and Rufus King
of Massachusetts ‘was prepared for every event, rather than sit down under a Govt. founded in a
vicious principle of representation and which must be as shortlived as it would be unjust.’

The dispute came near ending the Convention without a Constitution. Both sides seemed for a
time to be hopelessly obstinate. Some delegations threatened to withdraw from the Convention if
they did not get their way. Seeing the controversy growing sharper and emotions rising, the wise
and highly respected Benjamin Franklin arose and pleaded with the delegates on both sides to
'part with some of their demands, in order that they may join in some accomodating proposition.'
At last those who supported representation of the people in both houses and those who supported
it in neither were brought together, some expressing the fear that if they did not reconcile their
differences, 'some foreign sword will probably do the work for us." The deadlock was finally
broken when a majority of the States agreed to what has been called the Great Compromise
based on a proposal which had been repeatedly advanced by Roger Sherman and other delegates
from Connecticut. It provided on the one hand that each State, including little Delaware and
Rhode Island, was to have two Senators. As a further guarantee that these Senators would be
considered state emissaries, they were to be elected by the state legislatures, Art. I, 83, and it was
specially provided in Article V that no State should ever be deprived of its equal representation
in the Senate. The other side of the compromise was that, as provided in Art. I, 82, members of
the House of Representatives should be chosen 'by the People of the several States' and should be
‘apportioned among the several States... according to their respective Numbers." While those
who wanted both houses to represent the people had yielded on the Senate, they had not yielded
on the House of Representatives. William Samuel Johnson of Connecticut had summed it up
well: 'in one branch the people ought to be represented; in the other, the States.'

The debates at the Convention make at least one fact abundantly clear: that when the delegates
agreed that the House should represent ‘people’ they intended that in allocating Congressmen the
number assigned to each State should be determined solely by the number of the State's
inhabitants. The Constitution embodied Edmund Randolph's proposal for a periodic census to
ensure 'fair representation of the people,’ an idea endorsed by Mason as assuring that 'numbers of
inhabitants' should always be the measure of representation in the House of Representatives. The
Convention also overwhelmingly agreed to a resolution offered by Randolph to base future
apportionment squarely on numbers and to delete any reference to wealth. And the delegates
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defeated a motion made by Elbridge Gerry to limit the number of Representatives from newer
Western States so that it would never exceed the number from the original States.

It would defeat the principle solemnly embodied in the Great Compromise—equal
representation in the House for equal numbers of people—for us to hold that, within the
States, legislatures may draw the lines of congressional districts in such a way as to give
some voters a greater voice in choosing a Congressman than others. The House of
Representatives, the Convention agreed, was to represent the people as individuals, and on a
basis of complete equality for each voter. The delegates were quite aware of what Madison
called the 'vicious representation’ in Great Britain whereby 'rotten boroughs' with few inhabitants
were represented in Parliament on or almost on a par with cities of greater population. Wilson
urged that people must be represented as individuals, so that America would escape the evils of
the English system under which one man could send two members of Parliament to represent the
borough of Old Sarum while London's million people sent but four. The delegates referred to
rotten borough apportionments in some of the state legislatures as the kind of objectionable
governmental action that the Constitution should not tolerate in the election of congressional
representatives.

Madison in The Federalist described the system of division of States into congressional districts,
the method which he and others assumed States probably would adopt: "The city of Philadelphia
is supposed to contain between fifty and sixty thousand souls. It will therefore form nearly two
districts for the choice of Federal Representatives.' 'Numbers,' he said, not only are a suitable
way to represent wealth but in any event 'are the only proper scale of representation.’ In the state
conventions, speakers urging ratification of the Constitution emphasized the theme of equal
representation in the House which had permeated the debates in Philadelphia. Charles
Cotesworth Pinckney told the South Carolina Convention, ‘the House of Representatives will be
elected immediately by the people, and represent them and their personal rights individually...’
Speakers at the ratifying conventions emphasized that the House of Representatives was meant
to be free of the malapportionment then existing in some of the State legislatures—such as those
of Connecticut, Rhode Island, and South Carolina—and argued that the power given Congress in
Art. I, 84, was meant to be used to vindicate the people's right to equality of representation in the
House. Congress' power, said John Steele at the North Carolina convention, was not to be used to
allow Congress to create rotten boroughs; in answer to another delegate's suggestion that
Congress might use its power to favor people living near the seacoast, Steele said that Congress
'most probably' would ‘lay the state off into districts,’ and if it made laws 'inconsistent with the
Constitution, independent judges will not uphold them, nor will the people obey them."'

Soon after the Constitution was adopted, James Wilson of Pennsylvania, by then an Associate
Justice of this Court, gave a series of lectures at Philadelphia in which, drawing on his
experience as one of the most active members of the Constitutional Convention, he said: 'All
elections ought to be equal. Elections are equal, when a given number of citizens, in one part of
the state, choose as many representatives, as are chosen by the same number of citizens, in any
other part of the state. In this manner, the proportion of the representatives and of the
constituents will remain invariably the same.’

It is in the light of such history that we must construe Art. I, 82, of the Constitution, which,
carrying out the ideas of Madison and those of like views, provides that Representatives shall be
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chosen 'by the People of the several States' and shall be ‘apportioned among the several
States...according to their respective Numbers." It is not surprising that our Court has held that
this Article gives persons qualified to vote a constitutional right to vote and to have their votes
counted. Not only can this right to vote not be denied outright, it cannot, consistently with
Article I, be destroyed by alteration of ballots...or diluted by stuffing of the ballot box. No right
is more precious in a free country than that of having a voice in the election of those who make
the laws under which, as good citizens, we must live. Other rights, even the most basic, are
illusory if the right to vote is undermined. Our Constitution leaves no room for classification of
people in a way that unnecessarily abridges this right. In urging the people to adopt the
Constitution, Madison said in No. 57 of The Federalist:

'Who are to be the electors of the Federal Representatives? Not the rich more than
the poor; not the learned more than the ignorant; not the haughty heirs of
distinguished names, more than the humble sons of obscure and unpropitious
fortune. The electors are to be the great body of the people of the United States.’

Readers surely could have fairly taken this to mean, 'one person, one vote.' Gray v. Sanders.

While it may not be possible to draw congressional districts with mathematical precision,
that is no excuse for ignoring our Constitution's plain objective of making equal
representation for equal numbers of people the fundamental goal for the House of
Representatives. That is the high standard of justice and common sense which the
Founders set for us.

Reversed and remanded.

CONCURRENCE/DISSENT: Mr. Justice CLARK...[Not Provided.]

“One man — one vote.” It sounds so good, so American. How could any Justice dissent from such
an American “tradition.” Or, are we so ignorant of our past that we just assume we have always
stood for the “one man — one vote” philosophy, at least after we overcame slavery. Please reserve
your judgment. Justice Harlan brings a powerful and opposing view, not to the concept of “one
man — one vote,” but to the fundamental question of whether it is the Supreme Court’s business
to override a State’s voting formula and the non-action of Congress on “districting.” See if you
don’t agree with him.

DISSENT: Mr. Justice HARLAN...I had not expected to witness the day when the Supreme
Court of the United States would render a decision which casts grave doubt on the
constitutionality of the composition of the House of Representatives. It is not an exaggeration to
say that such is the effect of today's decision. The Court's holding that the Constitution requires
States to select Representatives either by elections at large or by elections in districts composed
‘as nearly as is practicable' of equal population places in jeopardy the seats of almost all the
members of the present House of Representatives.

In the last congressional election, in 1962, Representatives from 42 States were elected from
congressional districts. In all but five of those States, the difference between the populations of
the largest and smallest district exceeded 100,000 persons. A difference of this magnitude in the
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size of districts the average population of which in each State is less than 500,000 is presumably
not equality among districts 'as nearly as is practicable,” although the Court does not reveal its
definition of that phrase. Thus, today's decision impugns the validity of the election of 398
Representatives from 37 States, leaving a ‘constitutional’ House of 37 members now sitting.

Only a demonstration which could not be avoided would justify this Court in rendering a
decision the effect of which, inescapably as | see it, is to declare constitutionally defective the
very composition of a coordinate branch of the Federal Government. The Court's opinion not
only fails to make such a demonstration, it is unsound logically on its face and demonstrably
unsound historically.

Before coming to grips with the reasoning that carries such extraordinary consequences, it is
important to have firmly in mind the provisions of Article | of the Constitution which control this
case:

‘Section 2. The House of Representatives shall be composed of Members chosen
every second Year by the People of the several States, and the Electors in each
State shall have the Qualifications requisite for Electors of the most numerous
Branch of the State Legislature.

'Representatives and direct Taxes shall be apportioned among the several States
which may be included within this Union, according to their respective Numbers,
which shall be determined by adding to the whole Number of free Persons,
including those bound to Service for a Term of Years, and excluding Indians not
taxed, three fifths of all other Persons. The actual Enumeration shall be made
within three Years after the first Meeting of the Congress of the United States,
and within every subsequent Term of ten Years, in such Manner as they shall by
Law direct. The Number of Representatives shall not exceed one for every thirty
Thousand, but each State shall have at Least one Representative...

‘Section 4. The Times, Places and Manner of holding Elections for Senators and
Representatives, shall be prescribed in each State by the Legislature thereof; but
the Congress may at any time by Law make or alter such Regulations, except as to
the Places of chusing Senators.

'Section 5. Each House shall be the Judge of the Elections, Returns and
Quialifications of its own Members...'

As will be shown, these constitutional provisions and their 'historical context' establish:

1. that congressional Representatives are to be apportioned among the several
States largely, but not entirely, according to population;

2. that the States have plenary power to select their allotted Represent-atives in
accordance with any method of popular election they please, subject only to the
supervisory power of Congress; and

3. that the supervisory power of Congress is exclusive.
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In short, in the absence of legislation providing for equal districts by the Georgia Legislature or
by Congress, these appellants have no right to the judicial relief which they seek. It goes without
saying that it is beyond the province of this Court to decide whether equally populated districts is
the preferable method for electing Representatives, whether state legislatures would have acted
more fairly or wisely had they adopted such a method, or whether Congress has been derelict in
not requiring state legislatures to follow that course. Once it is clear that there is no constitutional
right at stake, that ends the case.

Disclaiming all reliance on other provisions of the Constitution, in particular those of the
Fourteenth Amendment on which the appellants relied below and in this Court, the Court holds
that the provision in Art. 1, 82, for election of Representatives 'by the People’ means that
congressional districts are to be 'as nearly as is practicable’ equal in population. Stripped of
rhetoric and a ‘historical context’ which bears little resemblance to the evidence found in the
pages of history, the Court's opinion supports its holding only with the bland assertion that “the
principle of a House of Representatives elected 'by the People’ would be ‘cast aside' if 'a vote is
worth more in one district than in another,” i.e., if congressional districts within a State, each
electing a single Representative, are not equal in population. The fact is, however, that Georgia's
10 Representatives are elected 'by the People' of Georgia, just as Representatives from other
States are elected 'by the People of the several States.' This is all that the Constitution requires.

Although the Court finds necessity for its artificial construction of Article I in the undoubted
importance of the right to vote, that right is not involved in this case. All of the appellants do
vote. The Court's talk about 'debasement’ and 'dilution' of the vote is a model of circular
reasoning, in which the premises of the argument feed on the conclusion. Moreover, by focusing
exclusively on numbers in disregard of the area and shape of a congressional district as well as
party affiliations within the district, the Court deals in abstractions which will be recognized
even by the politically unsophisticated to have little relevance to the realities of political life.

In any event, the very sentence of Art. I, 82, on which the Court exclusively relies confers the
right to vote for Representatives only on those whom the State has found qualified to vote for
members of ‘the most numerous Branch of the State Legislature.' So far as Article I is
concerned, it is within the State's power to confer that right only on persons of wealth or of
a particular sex or, if the State chose, living in specified areas of the State. Were Georgia to
find the residents of the Fifth District unqualified to vote for Representatives to the State House
of Representatives, they could not vote for Representatives to Congress, according to the express
words of Art. I, 82. Other provisions of the Constitution would, of course, be relevant, but, so far
as Art. I, 82, is concerned, the disqualification would be within Georgia's power. How can it be,
then, that this very same sentence prevents Georgia from apportioning its Representatives as it
chooses? The truth is that it does not.

The Court purports to find support for its position in the third paragraph of Art. I, 82, which
provides for the apportionment of Representatives among the States. The appearance of support
in that section derives from the Court's confusion of two issues: direct election of
Representatives within the States and the apportionment of Representatives among the States.
Those issues are distinct, and were separately treated in the Constitution. The fallacy of the
Court's reasoning in this regard is illustrated by its slide, obscured by intervening discussion,
from the intention of the delegates at the Philadelphia Convention ‘that in allocating
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Congressmen the number assigned to each State should be determined solely by the number of
the State's inhabitants' to a 'principle solemnly embodied in the Great Compromise—equal
representation in the House for equal numbers of people." The delegates did have the former
intention and made clear provision for it. Although many, perhaps most, of them also believed
generally—but assuredly not in the precise, formalistic way of the majority of the Court—that
within the States representation should be based on populations, they did not surreptitiously slip
their belief into the Constitution in the phrase 'by the People,’ to be discovered 175 years later
like a Shakespearian anagram.

Far from supporting the Court, the apportionment of Representatives among the States shows
how blindly the Court has marched to its decision. Representatives were to be apportioned
among the States on the basis of free population plus three-fifths of the slave population. Since
no slave voted, the inclusion of three-fifths of their number in the basis of apportionment gave
the favored States representation far in excess of their voting population. If, then, slaves were
intended to be without representation, Article I did exactly what the Court now says it prohibited:
it 'weighted' the vote of voters in the slave States. Alternatively, it might have been thought that
Representatives elected by free men of a State would speak also for the slaves. But since the
slaves added to the representation only of their own State, Representatives from the slave States
could have been thought to speak only for the slaves of their own States, indicating both that the
Convention believed it possible for a Representative elected by one group to speak for another
nonvoting group and that Representatives were in large degree still thought of as speaking for the
whole population of a State.

There is a further basis for demonstrating the hollowness of the Court's assertion that Article |
requires 'one man's vote in a congressional election...to be worth as much as another's." Nothing
that the Court does today will disturb the fact that although in 1960 the population of an average
congressional district was 410,481, the States of Alaska, Nevada, and Wyoming each have a
Representative in Congress, although their respective populations are 226,167, 285,278, and
330,066. In entire disregard of population, Art. I, 82, guarantees each of these States and every
other State 'at Least one Representative.' It is whimsical to assert in the face of this guarantee that
an absolute principle of 'equal representation in the House for equal numbers of people’ is
'solemnly embodied' in Article I. All that there is is a provision which bases representation in the
House, generally but not entirely, on the population of the States. The provision for representa-
tion of each State in the House of Representatives is not a mere exception to the principle framed
by the majority; it shows that no such principle is to be found.

Finally in this array of hurdles to its decision which the Court surmounts only by knocking them
down is 84 of Art. | which states simply:

The Times, Places and Manner of holding Elections for Senators and
Representatives, shall be prescribed in each State by the Legislature thereof; but
the Congress may at any time by Law make or alter such Regulations, except as to
the Places of chusing Senators.'

The delegates were well aware of the problem of 'rotten boroughs,' as material cited by the Court
and hereafter makes plain. It cannot be supposed that delegates to the Convention would have
labored to establish a principle of equal representation only to bury it, one would have thought
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beyond discovery, in 82, and omit all mention of it from 84, which deals explicitly with the
conduct of elections. Section 4 states without qualification that the state legislatures shall
prescribe regulations for the conduct of elections for Representatives and, equally without
gualification, that Congress may make or alter such regulations. There is nothing to
indicate any limitation whatsoever on this grant of plenary initial and supervisory power.
The Court's holding is, of course, derogatory not only of the power of the state legislatures
but also of the power of Congress, both theoretically and as they have actually exercised
their power. It freezes upon both, for no reason other than that it seems wise to the
majority of the present Court, a particular political theory for the selection of
Representatives.

There is dubious propriety in turning to the 'historical context' of constitutional provisions which
speak so consistently and plainly. But, as one might expect when the Constitution itself is free
from ambiguity, the surrounding history makes what is already clear even clearer.

As the Court repeatedly emphasizes, delegates to the Philadelphia Convention frequently
expressed their view that representation should be based on population. There were also,
however, many statements favoring limited monarchy and property qualifications for suffrage
and expressions of disapproval for unrestricted democracy. Such expressions prove as little on
one side of this case as they do on the other. Whatever the dominant political philosophy at the
Convention, one thing seems clear: it is in the last degree unlikely that most or even many of the
delegates would have subscribed to the principle of '‘one person, one vote." Moreover, the
statements approving population-based representation were focused on the problem of how
representation should be apportioned among the States in the House of Representatives. The
Great Compromise concerned representation of the States in the Congress. In all of the
discussion surrounding the basis of representation of the House and all of the discussion whether
Representatives should be elected by the legislatures or the people of the States, there is nothing
which suggests even remotely that the delegates had in mind the problem of districting within a
State.

The subject of districting within the States is discussed explicitly with reference to the provisions
of Art. I, 84, which the Court so pointedly neglects. The Court states: 'The delegates referred to
rotten borough apportionments in some of the state legislatures as the kind of objectionable
governmental action that the Constitution should not tolerate in the election of congressional
representatives.’ The remarks of Madison cited by the Court are as follows:

‘The necessity of a Genl. Govt. supposes that the State Legislatures will
sometimes fail or refuse to consult the common interest at the expense of their
local conveniency or prejudices. The policy of referring the appointment of the
House of Representatives to the people and not to the Legislatures of the States,
supposes that the result will be somewhat influenced by the mode. This view of
the question seems to decide that the Legislatures of the States ought not to have
the uncontrouled right of regulating the times places & manner of holding
elections. These were words of great latitude. It was impossible to foresee all the
abuses that might be made of the discretionary power. Whether the electors
should vote by ballot or viva voce, should assemble at this place or that place;
should be divided into districts or all meet at one place, should all vote for all the
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representatives; or all in a district vote for a number allotted to the district; these
and many other points would depend on the Legislatures and might materially
affect the appointments.’

Whenever the State Legislatures had a favorite measure to carry, they would take care so to
mould their regulations as to favor the candidates they wished to succeed. Besides, the inequality
of the Representation in the Legislatures of particular States, would produce a like inequality in
their representation in the Natl. Legislature, as it was presumable that the Counties having the
power in the former case would secure it to themselves in the latter. What danger could there be
in giving a controuling power to the Natl. Legislature?'

These remarks of Madison were in response to a proposal to strike out the provision for
congressional supervisory power over the regulation of elections in Art. I, 84. Supported by
others at the Convention, and not contradicted in any respect, they indicate as clearly as may be
that the Convention understood the state legislatures to have plenary power over the conduct of
elections for Representatives, including the power to district well or badly, subject only to the
supervisory power of Congress. How, then, can the Court hold that Art. I, 82, prevents the state
legislatures from districting as they choose? If the Court were correct, Madison's remarks would
have been pointless. One would expect, at the very least, some reference to Art. I, 82, as a
limiting factor on the States. This is the ‘historical context' which the Conven-tion debates
provide.

Materials supplementary to the debates are as unequivocal. In the ratifying conventions, there
was no suggestion that the provisions of Art. I, 82, restricted the power of the States to prescribe
the conduct of elections conferred on them by Art. I, 84. None of the Court's references to the
ratification debate supports the view that the provision for election of Representatives 'by the
People' was intended to have any application to the apportionment of Representatives within the
States; in each instance, the cited passage merely repeats what the Constitution itself provides:
that Representatives were to be elected by the people of the States.

In sharp contrast to this unanimous silence on the issue of this case when Art. I, §2, was being
discussed, there are repeated references to apportionment and related problems affecting the
States' selection of Representatives in connection with Art. I, 84. The debates in the ratifying
conventions, as clearly as Madison's statement at the Philadelphia Convention, indicate that
under 84, the state legislatures, subject only to the ultimate control of Congress, could district as

they chose.

At the Massachusetts convention, Judge Dana approved 84 because it gave Congress power to
prevent a state legislature from copying Great Britain, where 'a borough of but two or three
cottages has a right to send two representatives to Parliament, while Birmingham, a large and
populous manufacturing town, lately sprung up, cannot send one.' He noted that the Rhode Island
Legislature was 'about adopting' a plan which would 'Deprive the towns of Newport and
Providence of their weight." Mr. King noted the situation in Connecticut, where 'Hartford, one of
their largest towns, sends no more delegates than one of their smallest corporations,’ and in South
Carolina: 'The back parts of Carolina have increased greatly since the adoption of their
constitution, and have frequently attempted an alteration of this unequal mode of representation
but the members from Charleston, having the balance so much in their favor, will not consent to
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an alteration, and we see that the delegates from Carolina in Congress have always been chosen
by the delegates of that city.' King stated that the power of Congress under 84 was necessary to
‘control in this case'; otherwise, he said, 'The representatives...from that state (South Carolina),
will not he chosen by the people, but will be the representatives of a faction of that state.’

Mr. Parsons was as explicit.

'‘Mr. PARSONS contended for vesting in Congress the powers contained in the
4th section (of Art. 1), not only as those powers were necessary for preserving the
union, but also for securing to the people their equal rights of election...(State
legislatures) might make an unequal and partial division of the states into districts
for the election of representatives, or they might even disqualify one third of the
electors. Without these powers in Congress, the people can have no remedy; but
the 4th section provides a remedy, a controlling power in a legislature composed
of senators and representatives of twelve states, without the influence of our
commotions and factions, who will hear impartially, and preserve and restore to
the people their equal and sacred rights of election. Perhaps it then will be
objected, that from the supposed opposition of interests in the federal legislature,
they may never agree upon any regulations; but regulations necessary for the
interests of the people can never be opposed to the interests of either of the
branches of the federal legislature; because that the interests of the people require
that the mutual powers of that legislature should be preserved unimpaired, in
order to balance the government. Indeed, if the Congress could never agree on
any regulations, then certainly no objection to the 4th section can remain; for the
regulations introduced by the state legislatures will be the governing rule of
elections, until Congress can agree upon alterations.’

In the New York convention, during the discussion of 84, Mr. Jones objected to congressional
power to regulate elections because such power 'might be so construed as to deprive the states of
an essential right, which, in the true design of the Constitution, was to be reserved to them.' He
proposed a resolution explaining that Congress had such power only if a state legislature
neglected or refused or was unable to regulate elections itself. Mr. Smith proposed to add to the
resolution '...that each state shall be divided into as many districts as the representatives it is
entitled to, and that each representative shall be chosen by a majority of votes.' He stated that his
proposal was designed to prevent elections at large, which might result in all the representatives
being 'taken from a small part of the state.’

He explained further that his proposal was not intended to impose a requirement on the other
States but 'to enable the states to act their discretion, without the control of Congress." After
further discussion of districting, the proposed resolution was modified to read as follows:

‘Resolved...that nothing in this Constitution shall be construed to prevent the
legislature of any state to pass laws, from time to time, to divide such state into as
many convenient districts as the state shall be entitled to elect representatives for
Congress, nor to prevent such legislature from making provision, that the electors
in each district shall choose a citizen of the United States, who shall have been an
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inhabitant of the district, for the term of one year immediately preceding the time
of his election, for one of the representatives of such state.'

Despite this careful, advertent attention to the problem of congressional districting, Art. |, 82,
was never mentioned. Equally significant is the fact that the proposed resolution expressly
empowering the States to establish congressional districts contains no mention of a requirement
that the districts be equal in population.

In the Virginia Convention, during the discussion of 84, Madison again stated unequivocally that
he looked solely to that section to prevent unequal districting:

"...It was thought that the regulation of time, place, and manner, of electing the
representatives, should be uniform throughout the continent. Some states might
regulate the elections on the principles of equality, and others might regulate them
otherwise. This diversity would be obviously unjust. Elections are regulated now
unequally is some states, particularly South Carolina, with respect to Charleston,
which is represented by thirty members. Should the people of any state by any
means be deprived of the right of suffrage, it was judged proper that it should be
remedied by the general government. It was found impossible to fix the time,
place, and manner, of the election of representatives, in the Constitution. It was
found necessary to leave the regulation of these, in the first place, to the state
governments, as being best acquainted with the situation of the people, subject to
the control of the general government, in order to enable it to produce uniformity,
and prevent its own dissolution. And Considering the state governments and
general government as distinct bodies, acting in different and independent
capacities for the people, it was thought the particular regulations should be
submitted to the former, and the general regulations to the latter. Were they
exclusively under the control of the state governments, the general government
might easily be dissolved. But if they be regulated properly by the state
legislatures, the congressional control will very probably never be exercised. The
power appears to me satisfactory, and as unlikely to be abused as any part of the
Constitution.’

Despite the apparent fear that 84 would be abused, no one suggested that it could safely be
deleted because 82 made it unnecessary.

In the North Carolina convention, again during discussion of 84, Mr. Steele pointed out that the
state legislatures had the initial power to regulate elections, and that the North Carolina
legislature would regulate the first election at least 'as they think proper." Responding to the
suggestion that the Congress would favor the seacoast, he asserted that the courts would not
uphold nor the people obey 'laws inconsistent with the Constitution.' (The particular possibilities
that Steele had in mind were apparently that Congress might attempt to prescribe the
qualifications for electors or 'to make the place of elections inconvenient.”) Steele was concerned
with the danger of congressional usurpation, under the authority of 84, of power belonging to the
States. Section 2 was not mentioned.
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In the Pennsylvania convention, James Wilson described Art. 1, 84, as placing 'in the hands of
the state legislatures' the power to regulate elections, but retaining for Congress 'self-preserving
power' to make regulations lest 'the general government...lie prostrate at the mercy of the
legislatures of the several states." Without such power, Wilson stated, the state governments
might 'make improper regulations' or 'make no regulations at all." Section 2 was not mentioned.

Neither of the numbers of The Federalist from which the Court quotes, fairly supports its
holding. In No. 57, Madison merely stated his assumption that Philadelphia's population would
entitle it to two Representatives in answering the argument that congressional constituencies
would be too large for good government. In No. 54, he discussed the inclusion of slaves in the
basis of apportionment. He said: 'It is agreed on all sides, that numbers are the best scale of
wealth and taxation, as they are the only proper scale of representation.' This statement was
offered simply to show that the slave population could not reasonably be included in the basis of
apportionment of direct taxes and excluded from the basis of apportionment of representation.
Further on in the same number of the Federalist, Madison pointed out the fundamental cleavage
which Article | made between apportionment of Representatives among the States and the
selection of Representatives within each State:

‘It is a fundamental principle of the proposed Constitution, that as the aggregate
number of representatives allotted to the several States, is to be determined by a
federal rule founded on the aggregate number of inhabitants, so the right of
choosing this allotted number in each State is to be exercised by such part of the
inhabitants, as the State itself may designate. The qualifications on which the right
of suffrage depend, are not perhaps the same in any two States. In some of the
States the difference is very material. In every State, a certain proportion of
inhabitants are deprived of this right by the Constitution of the State, who will be
included in the census by which the Federal Constitution apportions the
representatives. In this point of view, the southern States might retort the
complaint, by insisting, that the principle laid down by the Convention required
that no regard should be had to the policy of particular States towards their own
inhabitants; and consequently, that the slaves as inhabitants should have been
admitted into the census according to their full number, in like manner with other
inhabitants, who by the policy of other States, are not admitted to all the rights of
citizens.'

In the Federalist, No. 59, Hamilton discussed the provision of 84 for regulation of elections. He
justified Congress' power with the ‘plain proposition, that every government ought to contain in
itself the means of its own preservation.' Further on, he said:

‘It will not be alledged that an election law could have been framed and inserted
into the Constitution, which would have been always applicable to every probable
change in the situation of the country; and it will therefore not be denied that a
discretionary power over elections ought to exist somewhere. It will, I presume,
be as readily conceded, that there were only three ways, in which this power could
have been reasonably modified and disposed, that it must either have been lodged
wholly in the National Legislature, or wholly in the State Legislatures, or
primarily in the latter, and ultimately in the former. The last mode has with reason
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been preferred by the Convention. They have submitted the regulation of elections
for the Federal Government in the first instance to the local administrations;
which in ordinary cases, and when no improper views prevail, may be both more
convenient and more satisfactory; but they have reserved to the national authority
a right to interpose, whenever extraordinary circumstances might render that
interposition necessary to its safety.’

Thus, in the number of the Federalist which does discuss the regulation of elections, the view is
unequivocally stated that the state legislatures have plenary power over the conduct of
congresssional elections subject only to such regulations as Congress itself might provide.

The upshot of all this is that the language of Art. I, 882 and 4, the surrounding text, and the
relevant history are all in strong and consistent direct contradiction of the Court's holding.
The constitutional scheme vests in the States plenary power to regulate the conduct of
elections for Representatives, and, in order to protect the Federal Government, provides
for congressional supervision of the States' exercise of their power. Within this scheme, the
appellants do not have the right which they assert, in the absence of provision for equal
districts by the Georgia Legislature or the Congress. The constitutional right which the
Court creates is manufactured out of whole cloth.

The unstated premise of the Court's conclusion quite obviously is that the Congress has not dealt,
and the Court believes it will not deal, with the problem of congressional apportionment in
accordance with what the Court believes to be sound political principles. Laying aside for the
moment the validity of such a consideration as a factor in constitutional interpretation, it
becomes relevant to examine the history of congressional action under Art. I, 84. This history
reveals that the Court is not simply undertaking to exercise a power which the Constitution
reserves to the Congress; it is also overruling congressional judgment.

Congress exercised its power to regulate elections for the House of Representatives for the first
time in 1842, when it provided that Representatives from States 'entitled to more than one
Representative' should be elected by districts of contiguous territory, 'no one district electing
more than one Representative." The requirement was later dropped, and reinstated. In 1872,
Congress required that Representatives 'be elected by districts composed of contiguous territory,
and containing as nearly as practicable an equal number of inhabitants,...no one district electing
more than one Representative." This provision for equal districts which the Court exactly
duplicates in effect, was carried forward in each subsequent apportionment statute through 1911.
There was no reapportionment following the 1920 census. The provision for equally populated
districts was dropped in 1929, and has not been revived, although the 1929 provisions for
apportionment have twice been amended and, in 1941, were made generally applicable to
subsequent censuses and apportionments.

The legislative history of the 1929 Act is carefully reviewed in Wood v. Broom. As there stated:

‘It was manifestly the intention of the Congress not to re-enact the provision as to
compactness, contiguity, and equality in population with respect to the districts to
be created pursuant to the reapportionment under the act of 1929.
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"This appears from the terms of the act, and its legislative history shows that the
omission was deliberate. The question was up, and considered.'

Although there is little discussion of the reasons for omitting the requirement of equally
populated districts, the fact that such a provision was included in the bill as it was presented to
the House, and was deleted by the House after debate and notice of intention to do so, leaves no
doubt that the omission was deliberate. The likely explanation for the omission is suggested by a
remark on the floor of the House that 'the States ought to have their own way of making up their
apportionment when they know the number of Congressmen they are going to have.'

Debates over apportionment in subsequent Congresses are generally unhelpful to explain the
continued rejection of such a requirement; there are some intimations that the feeling that
districting was a matter exclusively for the States persisted. Bills which would have imposed on
the States a requirement of equally or nearly equally populated districts were regularly
introduced in the House. None of them became law.

For a period of about 50 years, therefore, Congress, by repeated legislative act, imposed on the
States the requirement that congressional districts be equal in population. (This, of course, is the
very requirement which the Court now declares to have been constitutionally required of the
States all along without implementing legislation.) Subsequently, after giving express attention
to the problem, Congress eliminated that requirement, with the intention of permitting the States
to find their own solutions. Since then, despite repeated efforts to obtain congressional action
again, Congress has continued to leave the problem and its solution to the States. It cannot be
contended, therefore, that the Court's decision today fills a gap left by the Congress. On the
contrary, the Court substitutes its own judgment for that of the Congress.

The extent to which the Court departs from accepted principles of adjudication is further
evidenced by the irrelevance to today's issue of the cases on which the Court relies.

[The issue in] Ex parte Yarbrough...was whether or not the Congress had power to pass laws
protecting the right to vote for a member of Congress from fraud and violence; the Court relied
expressly on Art. I, 84, in sustaining this power. Only in this context, in order to establish that
the right to vote in a congressional election was a right protected by federal law, did the Court
hold that the right was dependent on the Constitution and not on the law of the States. Indeed, the
Court recognized that the Constitution 'adopts the qualification' furnished by the States ‘as the
qualification of its own electors for members of Congress.' Each of the other three cases cited by
the Court, similarly involved acts which were prosecuted as violations of federal statutes. The
acts in question were filing false election returns, United States v. Mosley, alteration of ballots
and false certification of votes, United States v. Classic, and stuffing the ballot box, United
States v. Saylor. None of those cases has the slightest bearing on the present situation.

The Court gives scant attention, and that not on the merits, to Colegrove v. Green, which is
directly in point; the Court there affirmed dismissal of a complaint alleging that 'by reason of
subsequent changes in population the Congressional districts for the election of Representatives
in the Congress created by the Illinois Laws of 1901...lacked compactness of territory and
approximate equality of population.' Leaving to another day the question of what Baker v. Carr,
did actually decide, it can hardly be maintained on the authority of Baker or anything else, that
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the Court does not today invalidate Mr. Justice Frankfurter's eminently correct statement in
Colegrove that 'the Constitution has conferred upon Congress exclusive authority to secure fair
representation by the States in the popular House...If Congress failed in exercising its powers,
whereby standards of fairness are offended, the remedy ultimately lies with the people." The
problem was described by Mr. Justice Frankfurther as 'an aspect of government from which the
judiciary...has been excluded by the clear intention of the Constitution..." Mr. Justice
Frankfurter did not, of course, speak for a majority of the Court in Colegrove; but refusal for that
reason to give the opinion precedential effect does not justify refusal to give appropriate attention
to the views there expressed.

Today's decision has portents for our society and the Court itself which should be recognized.
This is not a case in which the Court vindicates the kind of individual rights that are assured by
the Due Process Clause of the Fourteenth Amendment...Nor is this a case in which an emergent
set of facts requires the Court to frame new principles to protect recognized constitutional rights.
The claim for judicial relief in this case strikes at one of the fundamental doctrines of our system
of government, the separation of powers. In upholding that claim, the Court attempts to
effect reforms in a field which the Constitution, as plainly as can be, has committed
exclusively to the political process.

This Court, no less than all other branches of the Government, is bound by the Constitution. The
Constitution does not confer on the Court blanket authority to step into every situation where the
political branch may be thought to have fallen short. The stability of this institution ultimately
depends not only upon its being alert to keep the other branches of government within
constitutional bounds but equally upon recognition of the limitations on the Court's own
functions in the constitutional system.

What is done today saps the political process. The promise of judicial intervention in matters of
this sort cannot but encourage popular inertia in efforts for political reform through the political
process, with the inevitable result that the process is itself weakened. By yielding to the demand
for a judicial remedy in this instance, the Court in my view does a disservice both to itself and to
the broader values of our system of government.

Believing that the complaint fails to disclose a constitutional claim, | would affirm the judgment
below dismissing the complaint.
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