This is one of my favorite cases — chock full of wisdom for the ages.
I find it very difficult to believe that this decision was not 8 - 1.
Trivia Alert: The American Legion supported this decision!

WEST VIRGINIA BOARD OF EDUCATION v. BARNETTE
SUPREME COURT OF THE UNITED STATES
319 U.S. 624
June 14, 1943
[6 - 3]
OPINION: Justice Jackson...Following the decision by this Court on June 3, 1940, in Minersville
School District v. Gobitis1, the West Virginia legislature amended its statutes to require all schools
therein to conduct courses of instruction in HISTORY , CIVICS, AND IN THE CONSTITUTIONS OF THE
UNITED STATES AND OF THE STATE "for the purpose of teaching, fostering and perpetuating the
ideals, principles and spirit of Americanism, and increasing the knowledge of the organization and
machinery of the government." Appellant Board of Education was directed, with advice of the State
Superintendent of Schools, to "prescribe the courses of study covering these subjects" for public
schools. The Act made it the duty of private, parochial and denominational schools to prescribe
courses of study "similar to those required for the public schools."
Great! Isn’t this a better way to attain National unity?
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The Board of Education on January 9, 1942, adopted a resolution containing recitals taken largely
from the Court's Gobitis opinion and ordering that the salute to the flag become "a regular part of
the program of activities in the public schools," that all teachers and pupils "shall be required to
participate in the salute honoring the Nation represented by the Flag; provided, however, that refusal
to salute the Flag be regarded as an act of insubordination, and shall be dealt with accordingly."
The resolution originally required the "commonly accepted salute to the Flag" which it defined.
Objections to the salute as "being too much like Hitler's" were raised by the Parent and Teachers
Association, the Boy and Girl Scouts, the Red Cross, and the Federation of Women's Clubs. Some
modification appears to have been made in deference to these objections, but no concession was
made to Jehovah's Witnesses. What is now required is the "stiff-arm" salute, the saluter to keep the
right hand raised with palm turned up while the following is repeated: "I pledge allegiance to the
Flag of the United States of America and to the Republic for which it stands; one Nation, indivisible,
with liberty and justice for all."
Failure to conform is "insubordination" dealt with by expulsion. Readmission is denied by statute
until compliance. Meanwhile the expelled child is "unlawfully absent" and may be proceeded against
as a delinquent. His parents or guardians are liable to prosecution, and if convicted are subject to fine
not exceeding $50 and jail term not exceeding thirty days.
Although there is always plenty of room for disagreement here at ELL, doesn’t this sound like
Hitler’s Germany? Young children in America (the Home of the Brave and the Free), compelled
to go to public school, who fervently believe it is sacrilegious to “worship a graven image by
saluting it” are not only expelled for insubordination, but their parents are jailed and/or fined
unless and until their children succumb. Is this Norman Rockwell’s America?
I certainly believe in instilling patriotism and respect for the flag in our children. But, for those
who dislike this decision and, yet, have never read it, I am betting it gives them pause for
reflection and, perhaps, reconsideration.
Appellees...brought suit...asking [for an] injunction to restrain enforcement of these laws and
regulations against Jehovah's Witnesses. The Witnesses are an unincorporated body teaching that
the obligation imposed by law of God is superior to that of laws enacted by temporal government.
Their religious beliefs include a literal version of Exodus, Chapter 20, verses 4 and 5, which says:
"Thou shalt not make unto thee any graven image...; thou shalt not bow down thyself to them
nor serve them." They consider that the flag is an "image" within this command. For this
reason they refuse to salute it.
Here’s a tough question. If the state cannot make these kids violate their religious beliefs and
“bow down to the flag,” how can they make them attend a public school that teaches evolution,
if that theory is contrary to their religious beliefs? Where do we draw the line? Tough, right?
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Children of this faith have been expelled from school and are threatened with exclusion for no
other cause. Officials threaten to send them to reformatories maintained for criminally
inclined juveniles. Parents of such children have been prosecuted and are threatened with
prosecutions for causing delinquency...
My, my! Does this make us proud? Hard to believe. If this case were upheld, would it make
children feel better about their government, the land of the free? Would it make them more likely
or less likely to willingly take the pledge out of pride of Country?
This case calls upon us to reconsider a precedent decision, as the Court throughout its history often
has been required to do. Before turning to the Gobitis case, however, it is desirable to notice certain
characteristics by which this controversy is distinguished...
The refusal of these persons to participate in the ceremony does not interfere with or deny rights of
others to do so. Nor is there any question in this case that their behavior is peaceable and orderly.
The sole conflict is between authority and rights of the individual. The State asserts power to
condition access to public education on making a prescribed sign and profession and at the
same time to coerce attendance by punishing both parent and child...
As the present Chief Justice said in dissent in the Gobitis case, the State may "require teaching by
instruction and study of all in our history and in the structure and organization of our government,
including the guaranties of civil liberty, which tend to inspire patriotism and love of country." Here,
however, we are dealing with a compulsion of students to declare a belief. They are not merely
made acquainted with the flag salute so that they may be informed as to what it is or even what it
means. The issue here is whether this slow and easily neglected route to aroused loyalties
constitutionally may be short-cut by substituting a compulsory salute and slogan...
Symbolism is a primitive but effective way of communicating ideas. The use of an emblem or flag
to symbolize some system, idea, institution, or personality, is a short cut from mind to mind. Causes
and nations, political parties, lodges and ecclesiastical groups seek to knit the loyalty of their
followings to a flag or banner, a color or design. The State announces rank, function, and authority
through crowns and maces, uniforms and black robes; the church speaks through the Cross, the
Crucifix, the altar and shrine, and clerical raiment. Symbols of State often convey political ideas just
as religious symbols come to convey theological ones. Associated with many of these symbols are
appropriate gestures of acceptance or respect: a salute, a bowed or bared head, a bended knee. A
person gets from a symbol the meaning he puts into it, and what is one man's comfort and
inspiration is another's jest and scorn.
Over a decade ago Chief Justice Hughes led this Court in holding that the display of a red flag
as a symbol of opposition by peaceful and legal means to organized government was protected
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by the free speech guaranties of the Constitution. Stromberg v. California2. Here it is the State
that employs a flag as a symbol of adherence to government as presently organized. It requires the
individual to communicate by word and sign his acceptance of the political ideas it thus bespeaks.
Objection to this form of communication when coerced is an old one, well known to the framers of
the Bill of Rights...
It is now a commonplace that censorship or suppression of expression of opinion is tolerated by our
Constitution only when the expression presents a clear and present danger of action of a kind the
State is empowered to prevent and punish...But here the power of compulsion is invoked without
any allegation that remaining passive during a flag salute ritual creates a clear and present danger that
would justify an effort even to muffle expression. TO SUSTAIN THE COMPULSORY FLAG SALUTE WE
ARE REQUIRED TO SAY THAT A BILL OF RIGHTS WHICH GUARDS THE INDIVIDUAL 'S RIGHT TO
SPEAK HIS OWN MIND , LEFT IT OPEN TO PUBLIC AUTHORITIES TO COMPEL HIM TO UTTER WHAT
IS NOT IN HIS MIND ...
Nor does the issue as we see it turn on one's possession of particular religious views or the sincerity
with which they are held. While religion supplies appellees' motive for enduring the discomforts of
making the issue in this case, many citizens who do not share these religious views hold such a
compulsory rite to infringe constitutional liberty of the individual. It is not necessary to inquire
whether non-conformist beliefs will exempt from the duty to salute unless we first find power to
make the salute a legal duty...
The question which underlies the flag salute controversy is whether such a ceremony so touching
matters of opinion and political attitude may be imposed upon the individual by official authority
under powers committed to any political organization under our Constitution. We examine rather
than assume existence of this power and, against this broader definition of issues in this case,
reexamine specific grounds assigned for the Gobitis decision.
1.

It was said that the flag-salute controversy confronted the Court with "the problem which
Lincoln cast in memorable dilemma: 'Must a government of necessity be too strong for the
liberties of its people, or too weak to maintain its own existence?'" and that the answer must
be in favor of strength. Minersville School District v. Gobitis.

...It may be doubted whether Mr. Lincoln would have thought that the strength of government to
maintain itself would be impressively vindicated by our confirming power of the State to expel a
handful of children from school. Such oversimplification, so handy in political debate, often lacks
the precision necessary to postulates of judicial reasoning. If validly applied to this problem, the
utterance cited would resolve every issue of power in favor of those in authority and would require
us to override every liberty thought to weaken or delay execution of their policies.
Government of limited power need not be anemic government. Assurance that rights are secure tends
2
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to diminish fear and jealousy of strong government, and by making us feel safe to live under it makes
for its better support...To enforce those rights today is not to choose weak government over strong
government. It is only to adhere as a means of strength to individual freedom of mind in preference
to officially disciplined uniformity for which history indicates a disappointing and disastrous end...
2.

It was also considered in the Gobitis case that functions of educational officers in States,
counties and school districts were such that to interfere with their authority "would in effect
make us the school board for the country."

The Fourteenth Amendment, as now applied to the States, protects the citizen against the State itself
and all of its creatures -- Boards of Education not excepted...
3.

The Gobitis opinion reasoned that this is a field "where courts possess no marked and
certainly no controlling competence," that it is committed to the legislatures as well as the
courts to guard cherished liberties and that it is constitutionally appropriate to "fight out the
wise use of legislative authority in the forum of public opinion and before legislative
assemblies rather than to transfer such a contest to the judicial arena," since all the "effective
means of inducing political changes are left free."

The very purpose of a Bill of Rights was to withdraw certain subjects from the vicissitudes of
political controversy, to place them beyond the reach of majorities and officials and to establish them
as legal principles to be applied by the courts. ONE'S RIGHT TO LIFE, LIBERTY, AND
PROPERTY, TO FREE SPEECH, A FREE PRESS, FREEDOM OF WORSHIP AND
ASSEMBLY, AND OTHER FUNDAMENTAL RIGHTS MAY NOT BE SUBMITTED TO
[A] VOTE; THEY DEPEND ON THE OUTCOME OF NO ELECTIONS.
...[I]t is important to distinguish between the due process clause of the Fourteenth Amendment as
an instrument for transmitting the principles of the First Amendment and those cases in which it is
applied for its own sake. The test of legislation which collides with the Fourteenth Amendment,
because it also collides with the principles of the First, is much more definite than the test when only
the Fourteenth is involved. Much of the vagueness of the due process clause disappears when the
specific prohibitions of the First become its standard. The right of a State to regulate, for example,
a public utility may well include, so far as the due process test is concerned, power to impose all of
the restrictions which a legislature may have a "rational basis" for adopting. But freedoms of speech
and of press, of assembly, and of worship may not be infringed on such slender grounds. They are
susceptible of restriction only to prevent grave and immediate danger to interests which the State
may lawfully protect. It is important to note that while it is the Fourteenth Amendment which bears
directly upon the State it is the more specific limiting principles of the First Amendment that finally
govern this case.
Nor does our duty to apply the Bill of Rights to assertions of official authority depend upon our
possession of marked competence in the field where the invasion of rights occurs. True, the task of
translating the majestic generalities of the Bill of Rights, conceived as part of the pattern of liberal
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government in the eighteenth century, into concrete restraints on officials dealing with the problems
of the twentieth century, is one to disturb self-confidence. These principles grew in soil which also
produced a philosophy that the individual was the center of society, that his liberty was attainable
through mere absence of governmental restraints, and that government should be entrusted with few
controls and only the mildest supervision over men's affairs. We must transplant these rights to a
soil in which the laissez-faire concept or principle of non-interference has withered at least as to
economic affairs, and social advancements are increasingly sought through closer integration of
society and through expanded and strengthened governmental controls. These changed conditions
often deprive precedents of reliability and cast us more than we would choose upon our own
judgment. But we act in these matters not by authority of our competence but by force of our
commissions. We cannot, because of modest estimates of our competence in such specialties as
public education, withhold the judgment that history authenticates as the function of this
Court when liberty is infringed.
4.

Lastly, and this is the very heart of the Gobitis opinion, it reasons that "National unity is the
basis of national security," that the authorities have "the right to select appropriate means for
its attainment," and hence reaches the conclusion that such compulsory measures toward
"national unity" are constitutional. Upon the verity of this assumption depends our answer
in this case.

National unity as an end which officials may foster by persuasion and example is not in
question. The problem is whether under our Constitution compulsion as here employed is a
permissible means for its achievement...
As governmental pressure toward unity becomes greater, so strife becomes more bitter as to whose
unity it shall be...Ultimate futility of such attempts to compel coherence is the lesson of every such
effort from the Roman drive to stamp out Christianity as a disturber of its pagan unity, the
Inquisition, as a means to religious and dynastic unity, the Siberian exiles as a means to Russian
unity, down to the fast failing efforts of our present totalitarian enemies. THOSE WHO BEGIN
COERCIVE ELIMINATION OF DISSENT SOON FIND THEMSELVES EXTERMINATING DISSENTERS.
COMPULSORY UNIFICATION OF OPINION ACHIEVES ONLY THE UNANIMITY OF THE GRAVEYARD .
It seems trite but necessary to say that the First Amendment to our Constitution was designed to
avoid these ends by avoiding these beginnings. There is no mysticism in the American concept of
the State or of the nature or origin of its authority. We set up government by consent of the
governed, and the Bill of Rights denies those in power any legal opportunity to coerce that
consent. Authority here is to be controlled by public opinion, not public opinion by authority.
The case is made difficult not because the principles of its decision are obscure but because the flag
involved is our own. Nevertheless, we apply the limitations of the Constitution with no fear that
freedom to be intellectually and spiritually diverse or even contrary will disintegrate the social
organization. To believe that patriotism will not flourish if patriotic ceremonies are voluntary
and spontaneous instead of a compulsory routine is to make an unflattering estimate of the
ELL
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appeal of our institutions to free minds...

The pen is, indeed, mightier than the sword!
IF THERE IS ANY FIXED STAR IN OUR CONSTITUTIONAL CONSTELLATION , IT IS THAT NO OFFICIAL,
HIGH OR PETTY , CAN PRESCRIBE WHAT SHALL BE ORTHODOX IN POLITICS, NATIONALISM ,
RELIGION , OR OTHER MATTERS OF OPINION OR FORCE CITIZENS TO CONFESS BY WORD OR ACT
THEIR FAITH THEREIN . IF THERE ARE ANY CIRCUMSTANCES WHICH PERMIT AN EXCEPTION , THEY
DO NOT NOW OCCUR TO US.
We think the action of the local authorities in compelling the flag salute and pledge transcends
constitutional limitations on their power and invades the sphere of intellect and spirit which it is the
purpose of the First Amendment to our Constitution to reserve from all official control. The decision
of this Court in Minersville School District v. Gobitis...[is] overruled...
CONCURRENCE: Justice Black/Douglas...The statute requires the appellees to participate in a
ceremony aimed at inculcating respect for the flag and for this country. The Jehovah's Witnesses,
without any desire to show disrespect for either the flag or the country, interpret the Bible as
commanding, at the risk of God's displeasure, that they not go through the form of a pledge of
allegiance to any flag. The devoutness of their belief is evidenced by their willingness to suffer
persecution and punishment, rather than make the pledge.
No well-ordered society can leave to the individuals an absolute right to make final decisions,
unassailable by the State, as to everything they will or will not do. The First Amendment does not
go so far. Religious faiths, honestly held, do not free individuals from responsibility to conduct
themselves obediently to laws which are either imperatively necessary to protect society as a whole
from grave and pressingly imminent dangers or which, without any general prohibition, merely
regulate time, place or manner of religious activity. Decision as to the constitutionality of particular
laws which strike at the substance of religious tenets and practices must be made by this Court. The
duty is a solemn one, and in meeting it we cannot say that a failure, because of religious scruples,
to assume a particular physical position and to repeat the words of a patriotic formula creates
a grave danger to the nation. Such a statutory exaction is a form of test oath, and the test oath has
always been abhorrent in the United States.
Words uttered under coercion are proof of loyalty to nothing but self-interest. Love of country
must spring from willing hearts and free minds, inspired by a fair administration of wise laws
enacted by the people's elected representatives within the bounds of express constitutional
prohibitions. These laws must, to be consistent with the First Amendment, permit the widest
toleration of conflicting viewpoints consistent with a society of free men.
Neither our domestic tranquillity in peace nor our martial effort in war depend on compelling little
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children to participate in a ceremony which ends in nothing for them but a fear of spiritual
condemnation. If, as we think, their fears are groundless, time and reason are the proper antidotes
for their errors. The ceremonial, when enforced against conscientious objectors, more likely to
defeat than to serve its high purpose, is a handy implement for disguised religious persecution.
As such, it is inconsistent with our Constitution's plan and purpose.
Justices Black and Douglas ruled otherwise in Gobitis, but have since changed their minds. How
refreshing. It is a sign of strength, not weakness, to admit a mistake.
CONCURRENCE: Justice Murphy...[E]motion aroused by the flag as a symbol for which we have
fought and are now fighting again [is understandable]. But there is before us the right of freedom
to believe, freedom to worship one's Maker according to the dictates of one's conscience, a right
which the Constitution specifically shelters. Reflection has convinced me that as a judge I have
no loftier duty or responsibility than to uphold that spiritual freedom to its farthest reaches...
To many it is deeply distasteful to join in a public chorus of affirmation of private belief...
Official compulsion to affirm what is contrary to one's religious beliefs is the antithesis of
freedom of worship which, it is well to recall, was achieved in this country only after what Jefferson
characterized as the "severest contests in which I have ever been engaged."
...Any spark of love for country which may be generated in a child or his associates by forcing him
to make what is to him an empty gesture and recite words wrung from him contrary to his religious
beliefs is overshadowed by the desirability of preserving freedom of conscience to the full. It is in
that freedom and the example of persuasion, not in force and compulsion, that the real unity
of America lies.
DISSENT: [Justices Roberts and Reed simply concur with the majority opinion in Minersville v
Gobitis.]
DISSENT: Justice Frankfurter...One who belongs to the most vilified and persecuted minority in
history3 is not likely to be insensible to the freedoms guaranteed by our Constitution. Were my purely
personal attitude relevant I should wholeheartedly associate myself with the general liber-tarian
views in the Court's opinion, representing as they do the thought and action of a lifetime. But as
judges we are neither Jew nor Gentile, neither Catholic nor agnostic. We owe equal attachment to
the Constitution and are equally bound by our judicial obligations whether we derive our citizenship
from the earliest or the latest immigrants to these shores. As a member of this Court I am not
justified in writing my private notions of policy into the Constitution, no matter how deeply I may
cherish them or how mischievous I may deem their disregard. The duty of a judge who must decide
which of two claims before the Court shall prevail, that of a State to enact and enforce laws within
its general competence or that of an individual to refuse obedience because of the demands of his
conscience, is not that of the ordinary person. It can never be emphasized too much that one's
3
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own opinion about the wisdom or evil of a law should be excluded altogether when one is doing
one's duty on the bench. The only opinion of our own even looking in that direction that is material
is our opinion whether legislators could in reason have enacted such a law. In the light of all the
circumstances, including the history of this question in this Court, it would require more daring than
I possess to deny that reasonable legislators could have taken the action which is before us for
review. Most unwillingly, therefore, I must differ from my brethren with regard to legislation like
this. I cannot bring my mind to believe that the "liberty" secured by the Due Process Clause gives
this Court authority to deny to the State of West Virginia the attainment of that which we all
recognize as a legitimate legislative end, namely, the promotion of good citizenship, by employment
of the means here chosen...
The right of West Virginia to utilize the flag salute as part of its educational process is denied
because, so it is argued, it cannot be justified as a means of meeting a "clear and present danger" to
national unity. In passing it deserves to be noted that the four cases which unanimously sustained
the power of states to utilize such an educational measure arose and were all decided before the
present World War. But to measure the state's power to make such regulations as are here resisted
by the imminence of national danger is wholly to misconceive the origin and purpose of the concept
of "clear and present danger." To apply such a test is for the Court to assume, however unwittingly,
a legislative responsibility that does not belong to it. To talk about "clear and present danger" as the
touchstone of allowable educational policy by the states whenever school curricula may impinge
upon the boundaries of individual conscience, is to take a felicitous phrase out of the context of the
particular situation where it arose and for which it was adapted. Mr. Justice Holmes used the phrase
"clear and present danger" in a case involving mere speech as a means by which alone to accomplish
sedition in time of war. By that phrase he meant merely to indicate that, in view of the protection
given to utterance by the First Amendment, in order that mere utterance may not be proscribed, "the
words used are used in such circumstances and are of such a nature as to create a clear and present
danger that they will bring about the substantive evils that Congress has a right to prevent." Schenck.
The "substantive evils" about which he was speaking were inducement of insubordination in the
military and naval forces of the United States and obstruction of enlistment while the country was
at war. He was not enunciating a formal rule that there can be no restriction upon speech and, still
less, no compulsion where conscience balks, unless imminent danger would thereby be wrought "to
our institutions or our government."
The flag salute exercise has no kinship whatever to the oath tests so odious in history. For the oath
test was one of the instruments for suppressing heretical beliefs. Saluting the flag suppresses no
belief nor curbs it. Children and their parents may believe what they please, avow their belief and
practice it. It is not even remotely suggested that the requirement for saluting the flag involves the
slightest restriction against the fullest opportunity on the part both of the children and of their parents
to disavow as publicly as they choose to do so the meaning that others attach to the gesture of salute.
All channels of affirmative free expression are open to both children and parents. Had we before
us any act of the state putting the slightest curbs upon such free expression, I should not lag behind
any member of this Court in striking down such an invasion of the right to freedom of thought and
freedom of speech protected by the Constitution...
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Frankfurter would prefer to “compel and expel” — to force a vow of “allegiance” to government
that some believe a sin and have the same folks then tell all willing to hear what they have been
made to do by their own government, all in the name of “instilling National pride and unity,” than
to simply honor their freedom of religion guaranteed to them by the same Constitution.
In the past this Court has from time to time set its views of policy against that embodied in
legislation by finding laws in conflict with what was called the "spirit of the Constitution." Such
undefined destructive power was not conferred on this Court by the Constitution. Before a duly
enacted law can be judicially nullified, it must be forbidden by some explicit restriction upon
political authority in the Constitution. Equally inadmissible is the claim to strike down legislation
because to us as individuals it seems opposed to the "plan and purpose" of the Constitution. That is
too tempting a basis for finding in one's personal views the purposes of the Founders.
What about the 1st Amendment freedoms of religion and speech? These are not vague concepts
of “spirit, plan and purpose.”
The uncontrollable power wielded by this Court brings it very close to the most sensitive areas of
public affairs. As appeal from legislation to adjudication becomes more frequent, and its
consequences more far-reaching, judicial self-restraint becomes more and not less important, lest we
unwarrantably enter social and political domains wholly outside our concern. I think I appreciate
fully the objections to the law before us. But to deny that it presents a question upon which men
might reasonably differ appears to me to be intolerance. And since men may so reasonably differ,
I deem it beyond my constitutional power to assert my view of the wisdom of this law against
the view of the State of West Virginia.
While I fully understand a great amount of “deference” to upholding the Constitutionality of
legislation, Justice Frankfurter is off the deep end of reason. One would presume that all nine
Justices are “reasonable men/women.” To be consistent, how can he write a dissenting opinion?
Jefferson's opposition to judicial review has not been accepted by history, but it still serves as an
admonition against confusion between judicial and political functions. As a rule of judicial selfrestraint, it is still as valid as Lincoln's admonition. For those who pass laws not only are under duty
to pass laws. They are also under duty to observe the Constitution. And even though legislation
relates to civil liberties, our duty of deference to those who have the responsibility for making the
laws is no less relevant or less exacting. And this is so especially when we consider the accidental
contingencies by which one man may determine constitutionality and thereby confine the political
power of the Congress of the United States and the legislatures of forty-eight states. The attitude of
judicial humility which these considerations enjoin is not an abdication of the judicial function. It
is a due observance of its limits...
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