CONSTITUTION
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EX PARTE QUIRIN

SUPREME COURT OF THE UNITED STATES
317US. 1
October 29, 1942
[8 - 0]'

This is a very important case — likely to become more important down the road!

Please note — this is a unanimous opinion!

OPINION: Chief Justice Stone...The question for decision is whether the detention of petitioners
by respondent for trial by Military Commission, appointed by Order of the President of July 2, 1942,
on charges preferred against them purporting to set out their violations of the law of war and of the
Articles of War, is in conformity to the laws and Constitution of the United States...

All the petitioners were born in Germany; all have lived in the United States. All returned to
Germany between 1933 and 1941. All except petitioner Haupt are admittedly citizens of the German
Reich, with which the United States is at war. Haupt came to this country with his parents when he
was five years old; it is contended that he became a citizen of the United States by virtue of the
naturalization of his parents during his minority and that he has not since lost his citizenship. The
Government, however, takes the position that on attaining his majority he elected to maintain
German allegiance and citizenship, or in any case that he has by his conduct renounced or abandoned
his United States citizenship...For reasons presently to be stated we do not find it necessary to

'Justice Murphy did not participate.
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resolve these contentions.

I’m not sure I can agree one can lose his citizenship by his conduct. Nevertheless, note that this
Court does not believe Haupt’s citizenship would effect the outcome and note that all of the other
defendants are not U.S. citizens.

After the declaration of war between the United States and the German Reich, petitioners received
training at a sabotage school near Berlin, Germany, where they were instructed
in the use of explosives and in methods of secret writing. Thereafter petitioners,
with a German citizen, Dasch, proceeded from Germany to a seaport in
Occupied France, where petitioners Burger, Heinck and Quirin, together with
Dasch, boarded a German submarine which proceeded across the Atlantic to
Amagansett Beach on Long Island, New York. The four were there landed from
L the submarine in the hours of darkness, on or about June 13, 1942, carrying
" with them a supply of explosives, fuses, and incendiary and timing devices.
While landing they wore German Marine Infantry uniforms or parts of

, uniforms. Immediately after landing they buried their uniforms and the other
articles mentioned, and proceeded in civilian dress to New York City.

The remaining four petitioners at the same French port boarded another German submarine, which
carried them across the Atlantic to Ponte Vedra Beach, Florida. On or about June 17, 1942, they
came ashore during the hours of darkness, wearing caps of the German Marine Infantry and carrying
with them a supply of explosives, fuses, and incendiary and timing devices. They immediately buried
their caps and the other articles mentioned, and proceeded in civilian dress to Jacksonville, Florida,
and thence to various points in the United States. All were taken into custody in New York or
Chicago by agents of the FBI. All had received instructions in Germany from an officer of the
German High Command to destroy war industries and war facilities in the United States, for which
they or their relatives in Germany were to receive salary payments from the German Government.
They also had...received substantial sums in United States currency, which were in their possession
when arrested...

From June 12 to June 18, 1942, Amagansett Beach, New York, and Ponte Vedra Beach, Florida,
were within the area designated as the Eastern Defense Command of the United States Army... The
President, as President and Commander in Chief of the Army and Navy, by Order of July 2,
1942, appointed a Military Commission and directed it to try petitioners for offenses against
the law of war and the Articles of War, and prescribed regulations for the procedure on the trial
and for review of the record of the trial and of any judgment or sentence of the Commission. On the
same day, by Proclamation, the President declared that "all persons who are subjects, citizens or
residents of any nation at war with the United States or who give obedience to or act under the
direction of any such nation, and who during time of war enter or attempt to enter the United
States...through coastal or boundary defenses, and are charged with committing or attempting or
preparing to commit sabotage, espionage, hostile or warlike acts, or violations of the law of war,
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shall be subject to the law of war and to the jurisdiction of military tribunals." The
Proclamation also stated in terms that all such persons were denied access to the courts...

NOTE: OK...it’s 1942. FDR, considered one of our best Presidents by many, ORDERED military
tribunals during WWII to try these defendants, including Haupt whose citizenship was debated.
No jury trials here! No access to the courts here! P.S. FDR won “his” war.

On July 3, 1942, the Judge Advocate General's Department of the Army prepared and lodged with
the Commission the following charges against petitioners, supported by specifications:

1. Violation of the law of war.

2. Violation of Article 81 of the Articles of War, defining the offense of relieving or attempting to
relieve, or corresponding with or giving intelligence to, the enemy.

3. Violation of Article 82, defining the offense of spying.
4. Conspiracy to commit the offenses alleged in charges 1, 2 and 3.

The Commission met on July 8, 1942, and proceeded with the trial, which continued in progress
while the causes were pending in this Court. On July 27th, before petitioners' applications to the
District Court, all the evidence for the prosecution and the defense had been taken by the
Commission and the case had been closed except for arguments of counsel. Itis conceded that ever
since petitioners' arrest the state and federal courts in Florida, New York, and the District of
Columbia, and in the states in which each of the petitioners was arrested or detained, have
been open and functioning normally...

What is the difference between this case and Milligan? (1) The defendants were combatants. (2)
They were charged with war crimes. And, at least arguably, (3) all defendants were German
citizens.

Petitioners' main contention is that the President is without any statutory or constitutional
authority to order the petitioners to be tried by military tribunal for offenses with which they
are charged; that in consequence they are entitled to be tried in the civil courts with the safeguards,
including trial by jury, which the Fifth and Sixth Amendments guarantee to all persons charged in
such courts with criminal offenses.

Sound like anything heard in 2008?

In any case it is urged that the President's Order, in prescribing the procedure of the
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Commission and the method for review of its findings and sentence, and the proceedings of the
Commission under the Order, conflict with Articles of War adopted by Congress --
particularly Articles 38, 43, 46, 502 and 70 -- and are illegal and void.

The Government challenges each of these propositions. But regardless of their merits, it also insists
that petitioners must be denied access to the courts, both because they are enemy aliens or have
entered our territory as enemy belligerents, and because the President's Proclamation
undertakes in terms to deny such access to the class of persons defined by the Proclamation,
which aptly describes the character and conduct of petitioners. It is urged that if they are
enemy aliens or if the Proclamation has force, no court may afford the petitioners a hearing.
But there is certainly nothing in the Proclamation to preclude access to the courts for determining
its applicability to the particular case. And neither the Proclamation nor the fact that they are enemy
aliens forecloses consideration by the courts of petitioners' contentions that the Constitution and laws
of the United States constitutionally enacted forbid their trial by military commission. As announced
in our per curiam opinion, we have resolved those questions by our conclusion that the Commission
has jurisdiction to try the charge preferred against petitioners. There is therefore no occasion to
decide contentions of the parties unrelated to this issue. We pass at once to the consideration of the
basis of the Commission's authority.

We are not here concerned with any question of the guilt or innocence of petitioners... The detention
and trial of petitioners — ordered by the President in the declared exercise of his powers as
Commander in Chief of the Army in time of war and of grave public danger -- are not to be
set aside by the courts without the clear conviction that they are in conflict with the
Constitution or laws of Congress constitutionally enacted.

NOTE...Dear President Bush: Did you know that the unanimous Supreme Court of 1942 believed
that FDR’s order to set up trials by military tribunal (without a trial by jury in our civil courts) of
enemy combatants out of uniform was considered to be within his power unless the High Court
was clearly convinced he was acting above the law? Or, in other words, that a heavy dose of
“deferral to the President” was in vogue in 19427

Congress and the President, like the courts, possess no power not derived from the Constitution. But
one of the objects of the Constitution, as declared by its preamble, is to "provide for the common
defence." As a means to that end, the Constitution gives to Congress the power to "provide for the
common Defence," Art. I, §8, cl. 1; "To raise and support Armies," "To provide and maintain a
Navy," Art. I, § 8, cl. 12, 13; and "To make Rules for the Government and Regulation of the land
and naval Forces," Art. I, §8, cl. 14. Congress is given authority "To declare War, grant Letters of
Marque and Reprisal, and make Rules concerning Captures on Land and Water," Art. I, §8, cl. 11;
and "To define and punish Piracies and Felonies committed on the high Seas, and Offences against
the Law of Nations," Art. I, §8, cl. 10. And finally, the Constitution authorizes Congress "To make
all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and
all other Powers vested by this Constitution in the Government of the United States, or in any
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Department or Officer thereof." Art. I, §8, cl. 18.

The Constitution confers on the President the "executive Power," Art. II, §1, cl. 1, and imposes on
him the duty to "take Care that the Laws be faithfully executed." Art. II, §3. It makes him the
Commander in Chief of the Army and Navy, Art. II, §2, cl. 1, and empowers him to appoint and
commission officers of the United States. Art. II, §3, cl. 1.

The Constitution thus invests the President, as Commander in Chief, with the power to wage
war which Congress has declared, and to carry into effect all laws passed by Congress for the
conduct of war and for the government and regulation of the Armed Forces, and all laws
defining and punishing offenses against the law of nations, including those which pertain to
the conduct of war.

Interesting! The Court says the President has the power to wage war, but implies that this power
does not “kick in” until Congress has declared war. So, assuming Congress has declared war, the
Court says the President has the power to wage it AND to carry into effect all laws passed by
Congress for the conduct of it. Notice the Court does not say the President has the power
to wage war BY carrying into effect laws passed by Congress. “Waging” and “carrying into
effect” appear to be two different concepts. Therefore, are the President’s hands tied? Assuming
he cannot “wage war” unless and until Congress “declares war,” once declared by Congress, must

he “wage it” within Congressional boundaries? Or, may he “wage it” “in addition to” or “outside
of” Congressional boundaries but within, of course, Constitutional boundaries?

By the Articles of War, 10 U.S.C. §§1471-1593, Congress has provided rules for the government of
the Army. It has provided for the trial and punishment, by courts martial, of violations of the Articles
by members of the armed forces and by specified classes of persons associated or serving with
the Army. But the Articles also recognize the "military commission" appointed by military command
as an appropriate tribunal for the trial and punishment of offenses against the law of war not
ordinarily tried by court martial. Articles 38 and 46 authorize the President, with certain limitations,
to prescribe the procedure for military commissions. Articles 81 and 82 authorize trial, either by
court martial or military commission, of those charged with relieving, harboring or
corresponding with the enemy and those charged with spying.
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Well, is anyone concerned? Remember that Article III, §3 says that “treason against the United
States shall consist only in levying war against them or in adhering to their enemies.” And, we
learned that apparently by custom, only citizens of the offended government can be charged with
treason. And, we learned that because the Framers were concerned about abuse, they made treason
extraordinarily difficult to prove; i.e., 2 witnesses, etc. Yet, with this case, I get the “creepy
feeling” that government is attempting (1) to avoid charging Haupt with treason in a civil court
and, therefore, (2) to avoid the hurdles in proving treason (i.e., 2 witnesses, etc.). Isn’t Haupt a
citizen? Isn’t “harboring” the same thing as “adhering to”? What am [ missing? Isn’t he “levying
war?” Of course, the other defendants were clearly not U.S. citizens and, therefore, could not be
charged with treason.

And Article 15 declares that "the provisions of these articles conferring jurisdiction upon courts
martial shall not be construed as depriving military commissions...of concurrent jurisdiction in
respect of offenders or offenses that by statute or by the law of war may be triable by such military
commissions..." Article 2 includes among those persons subject to military law the personnel of our
own military establishment. But this, as Article 12 provides, does not exclude from that class "any
other person who by the law of war is subject to trial by military tribunals" and who under Article
12 may be tried by court martial or under Article 15 by military commission.

Similarly the Espionage Act of 1917, which authorizes trial in the district courts of certain offenses
that tend to interfere with the prosecution of war, provides that nothing contained in the act "shall
be deemed to limit the jurisdiction of the general courts-martial, military commissions, or naval
courts-martial." 50 U. S. C. §38.

From the very beginning of its history this Court has recognized and applied the law of war as
including that part of the law of nations which prescribes, for the conduct of war, the status, rights
and duties of enemy nations as well as of enemy individuals. By the Articles of War, and especially
Article 15, Congress has explicitly provided, so far as it may constitutionally do so, that military
tribunals shall have jurisdiction to try offenders or offenses against the law of war in appropriate
cases. Congress, in addition to making rules for the government of our Armed Forces, has thus
exercised its authority to define and punish offenses against the law of nations by sanctioning, within
constitutional limitations, the jurisdiction of military commissions to try persons for offenses which,
according to the rules and precepts of the law of nations, and more particularly the law of war, are
cognizable by such tribunals. And the President, as Commander in Chief, by his Proclamation in
time of war has invoked that law. By his Order creating the present Commission he has
undertaken to exercise the authority conferred upon him by Congress, and also such authority
as the Constitution itself gives the Commander in Chief, to direct the performance of those
functions which may constitutionally be performed by the military arm of the nation in time
of war.

An important incident to the conduct of war is the adoption of measures by the military command
not only to repel and defeat the enemy, but to seize and subject to disciplinary measures those
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enemies who in their attempt to thwart or impede our military effort have violated the law of war.
It is unnecessary for present purposes to determine to what extent the President as
Commander in Chief has constitutional power to create military commissions without the
support of Congressional legislation. For here Congress has authorized trial of offenses against
the law of war before such commissions. We are concerned only with the question whether it
is within the constitutional power of the National Government to place petitioners upon trial
before a military commission for the offenses with which they are charged.

It appears the Court has at least partially answered our question by not ruling out either position.
In other words, the Court is leaving open the question of whether the President’s hands are tied
by legislative restrictions “in the waging of war” — they leave open the question of whether a
president can order trial by military commission in the absence of congressional legislation. But,
understand that the Congressional legislation authorizing FDR’s tribunals was not specific to
WWIIL. It was legislation in place under the Articles of War.

Is this beginning to sound like the Bush plan down at Guantanamo Bay?

We must therefore first inquire whether any of the acts charged is an offense against the law of war
cognizable before a military tribunal, and if so whether the Constitution prohibits the trial. We may
assume that there are acts regarded in other countries, or by some writers on international law, as
offenses against the law of war which would not be triable by military tribunal here, either because
they are not recognized by our courts as violations of the law of war or because they are of that class
of offenses constitutionally triable only by a jury. It was upon such grounds that the Court denied the
right to proceed by military tribunal in Ex parte Milligan’. But as we shall show, these petitioners
were charged with an offense against the law of war which the Constitution does not require
to be tried by jury...By universal agreement and practice, the law of war draws a distinction
between the armed forces and the peaceful populations of belligerent nations and also between
those who are lawful and unlawful combatants. Lawful combatants are subject to capture and
detention as prisoners of war by opposing military forces. Unlawful combatants are likewise
subject to capture and detention, but in addition they are subject to trial and punishment by
military tribunals for acts which render their belligerency unlawful. The spy who secretly and
without uniform passes the military lines of a belligerent in time of war, seeking to gather
military information and communicate it to the enemy, or an enemy combatant who without
uniform comes secretly through the lines for the purpose of waging war by destruction of life
or property, are familiar examples of belligerents who are generally deemed not to be entitled
to the status of prisoners of war, but to be offenders against the law of war subject to trial and
punishment by military tribunals...

Case 2-7 on this website.
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There is so much more to learn while studying the Constitution than meets the eye. For example,
I never gave it a second thought that apparently the law distinguishes between honorable killers
and dishonorable ones. While neither status is particularly comfortable, apparently the law treats
a uniformed combatant fighting within the “rules of war” better than a spy out of uniform. It
would appear, on the face of it, that all al Qaeda (at least those that are not U.S. citizens) would
fit into the military tribunal category as opposed to the prisoner of war category.

One assumes that a true prisoner of war (uniformed combatant who abides by the “rules”) cannot
be tried and put to death for “properly” killing. But, a non-citizen spy, sneaking around in the dark
corners, can be tried and put to death for killing no one.

NOTE: This 1942 Court is unanimous. The Constitution DOES NOT REQUIRE unlawful
combatants (such as but not limited to “enemies out of uniform” and, therefore, comprising
literally all al Qaeda and every single terrorist against America) to be tried by a jury. President
Bush, if my research were at an end and I had to advise you as of this juncture, [ would say you
are on solid ground not to provide any of the alleged enemy at GTMO with a jury trial. Literally
no other President in the history of the Nation has done so. But, alas, my research is just underway.
Let’s see what happens down the line.

During the Civil War the military commission was extensively used for the trial of offenses
against the law of war. Among the more significant cases for present purposes are the following:

These mini-stories could be edited out, but why not leave them in?

On May 22, 1865, T. E. Hogg and others were tried by a military commission, for "violations of the
laws and usages of civilized war," the specifications charging that the accused "being commissioned,
enrolled, enlisted or engaged" by the Confederate Government, came on board a United States
merchant steamer in the port of Panama "in the guise of peaceful passengers" with the purpose of
capturing the vessel and converting her into a Confederate cruiser. The Commission found the
accused guilty and sentenced them to be hanged. The reviewing authority affirmed the judgments,
writing an extensive opinion on the question whether violations of the law of war were alleged, but
modified the sentences to imprisonment for life and for various periods of years.

On January 17, 1865, John Y. Beall was tried by a military commission for "violation of the laws
of war." The opinion by the reviewing authority reveals that Beall, holding a commission in the
Confederate Navy, came on board a merchant vessel at a Canadian port in civilian dress and, with
associates, took possession of the vessel in Lake Erie; that, also in disguise, he unsuccessfully
attempted to derail a train in New York State, and to obtain military information. His conviction by
the Commission was affirmed on the ground that he was both a spy and a "guerrilla," and he was
sentenced to be hanged.
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On January 17, 1865, Robert C. Kennedy, a Captain of the Confederate Army, who was shown to
have attempted, while in disguise, to set fire to the City of New York, and to have been seen in
disguise in various parts of New York State, was convicted on charges of acting as a spy and
violation of the law of war "in undertaking to carry on irregular and unlawful warfare." He was
sentenced to be hanged, and the sentence was confirmed by the reviewing authority...

Paragraph 83 of General Order No. 100 of April 24, 1863, directed that: "Scouts or single soldiers,
if disguised in the dress of the country, or in the uniform of the army hostile to their own, employed
in obtaining information, if found within or lurking about the lines of the captor, are treated as spies,
and suffer death." And Paragraph 84, that "Armed prowlers, by whatever names they may be called,
or persons of the enemy's territory, who steal within the lines of the hostile army, for the purpose of
robbing, killing, or of destroying bridges, roads, or canals, or of robbing or destroying the mail, or
of cutting the telegraph wires, are not entitled to the privileges of the prisoner of war." These and
related provisions have been continued in substance by the Rules of Land Warfare promulgated by
the War Department for the guidance of the Army. Paragraph 357 of the 1940 Rules provides that
"All war crimes are subject to the death penalty, although a lesser penalty may be imposed."
Paragraph 8 (1940) divides the enemy population into ""armed forces' and "peaceful population,"
and Paragraph 9 names as distinguishing characteristics of lawful belligerents that they "carry arms
openly" and "have a fixed distinctive emblem." Paragraph 348 declares that "persons who take
up arms and commit hostilities" without having the means of identification prescribed for
belligerents are punishable as "war criminals." Paragraph 351 provides that "men and bodies of
men, who, without being lawful belligerents nevertheless commit hostile acts of any kind" are not
entitled to the privileges of prisoners of ;
war if captured and may be tried by _
military commission and punished by &
death or lesser punishment. And
paragraph 352 provides that "armed = V-2
prowlers...or persons of the enemy :
territory who steal within the lines of the

killing, or of destroying bridges, roads, or S
canals, of robbing or destroying the mail, =33
or of cutting the telegraph wires, are not —
entitled to be treated as prisoners of war."
As is evident from reading these and related Paragraphs 345-347, the specified violations are
intended to be only illustrative of the applicable principles of the common law of war, and not an
exclusive enumeration of the punishable acts recognized as such by that law. The definition of lawful
belligerents by Paragraph 9 is that adopted by Article 1, Annex to Hague Convention No. IV of
October 18, 1907, to which the United States was a signatory and which was ratified by the Senate
in 1909. The preamble to the Convention declares:

"Until a more complete code of the laws of war has been issued, the High
Contracting Parties deem it expedient to declare that, in cases not included in the
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Regulations adopted by them, the inhabitants and the belligerents remain under the
protection and the rule of the principles of the law of nations, as they result from the
usages established among civilized peoples, from the laws of humanity, and the
dictates of the public conscience."

Our Government, by thus defining lawful belligerents entitled to be treated as prisoners of
war, has recognized that there is a class of unlawful belligerents not entitled to that privilege,
including those who, though combatants, do not wear "fixed and distinctive emblems." And
by Article 15 of the Articles of War Congress has made provision for their trial and punishment by
military commission, according to "the law of war." By a long course of practical administrative
construction by its military authorities, our Government has likewise recognized that those
who during time of war pass surreptitiously from enemy territory into our own, discarding
their uniforms upon entry, for the commission of hostile acts involving destruction of life or
property, have the status of unlawful combatants punishable as such by military commission.
This precept of the law of war has been so recognized in practice both here and abroad, and has so
generally been accepted as valid by authorities on international law that we think it must be regarded
as a rule or principle of the law of war recognized by this Government by its enactment of the
Fifteenth Article of War...

Well, more evidence. Unlawful combatants were tried by military tribunal throughout the Civil
War with no suggestion of same being unconstitutional.

Specification 1 states that petitioners, "being enemies of the United States and acting for...the
German Reich, a belligerent enemy nation, secretly and covertly passed, in civilian dress, contrary
to the law of war, through the military and naval lines and defenses of the United States...and went
behind such lines, contrary to the law of war, in civilian dress...for the purpose of committing...
hostile acts, and, in particular, to destroy certain war industries, war utilities and war materials within
the United States."

This specification so plainly alleges violation of the law of war as to require but brief discussion of
petitioners' contentions. As we have seen, entry upon our territory in time of war by enemy
belligerents, including those acting under the direction of the armed forces of the enemy, for the
purpose of destroying property used or useful in prosecuting the war, is a hostile and warlike act.
It subjects those who participate in it without uniform to the punishment prescribed by the law of war
for unlawful belligerents. It is without significance that petitioners were not alleged to have borne
conventional weapons or that their proposed hostile acts did not necessarily contemplate collision
with the Armed Forces of the United States. Paragraphs 351 and 352 of the Rules of Land Warfare,
already referred to, plainly contemplate that the hostile acts and purposes for which unlawful
belligerents may be punished are not limited to assaults on the Armed Forces of the United
States. Modern warfare is directed at the destruction of enemy war supplies and the implements of
their production and transportation, quite as much as at the armed forces. Every consideration which
makes the unlawful belligerent punishable is equally applicable whether his objective is the one or
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the other. The law of war cannot rightly treat those agents of enemy armies who enter our territory,
armed with explosives intended for the destruction of war industries and supplies, as any the less
belligerent enemies than are agents similarly entering for the purpose of destroying fortified places
or our Armed Forces. By passing our boundaries for such purposes without uniform or other
emblem signifying their belligerent status, or by discarding that means of identification after
entry, such enemies become unlawful belligerents subject to trial and punishment. Citizenship
in the United States of an enemy belligerent does not relieve him from the consequences of a
belligerency which is unlawful because in violation of the law of war. Citizens who associate
themselves with the military arm of the enemy government, and with its aid, guidance and
direction enter this country bent on hostile acts, are enemy belligerents within the meaning of
the Hague Convention and the law of war. Itis as an enemy belligerent that petitioner Haupt
is charged with entering the United States, and unlawful belligerency is the gravamen of the
offense of which he is accused.

I am still not sure I agree with their treatment of Haupt, although I now more readily understand.
They are saying that if a U.S. citizen goes to war against the U.S., but does so within the laws of
war, the appropriate charge would be treason whereupon he would have a right to trial by jury.
But, such a citizen who plays dirty by dressing in civilian clothes and resorting to espionage,
forfeits that right and can be tried by military tribunal just like non-U.S. citizens.

Nor are petitioners any the less belligerents if, as they argue, they have not actually committed or
attempted to commit any act of depredation or entered the theatre or zone of active military
operations. The argument leaves out of account the nature of the offense which the Government
charges and which the Act of Congress, by incorporating the law of war, punishes. It is that each
petitioner, in circumstances which gave him the status of an enemy belligerent, passed our military
and naval lines and defenses or went behind those lines, in civilian dress and with hostile purpose.
The offense was complete when with that purpose they entered -- or, having so entered, they
remained upon -- our territory in time of war without uniform or other appropriate means of
identification. For that reason, even when committed by a citizen, the offense is distinct from the
crime of treason defined in Article III, §3 of the Constitution, since the absence of uniform
essential to one is irrelevant to the other.

If a citizen who never leaves the Country “adheres” to those non-citizens who enter the Country
as war criminals by helping them draw up plans to bomb ammo dumps, does he get a civil jury
trial for treason? If he first goes abroad and returns in the same clothing he left in for the purpose
of doing the same thing, is he limited to a military trial for war crimes?

But petitioners insist that, even if the offenses with which they are charged are offenses against the
law of war, their trial is subject to the requirement of the Fifth Amendment that no person shall be
held to answer for a capital or otherwise infamous crime unless on a presentment or indictment of
a grand jury, and that such trials by Article III, §2, and the Sixth Amendment must be by jury in a
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civil court. Before the Amendments, §2 of Article III, the Judiciary Article, had provided, "The Trial
of all Crimes, except in Cases of Impeachment, shall be by Jury," and had directed that "such Trial
shall be held in the State where the said Crimes shall have been committed."

Much like the GTMO detainees, these Germans are contending that whether or not their alleged
crimes are “against the law of war,” they are still entitled to a trial by jury. Do you think they will
get anywhere with that argument in 19427

Presentment by a grand jury and trial by a jury of the vicinage where the crime was committed were
at the time of the adoption of the Constitution familiar parts of the machinery for criminal trials in
the civil courts. But they were procedures unknown to military tribunals, which are not courts in the
sense of the Judiciary Article and which in the natural course of events are usually called upon to
function under conditions precluding resort to such procedures. As this Court has often recognized,
it was not the purpose or effect of §2 of Article Il read in the light of the common law, to enlarge
the then existing right to a jury trial. The object was to preserve unimpaired trial by jury in all those
cases in which it had been recognized by the common law and in all cases of a like nature as they
might arise in the future, but not to bring within the sweep of the guaranty those cases in which it
was then well understood that a jury trial could not be demanded as of right.

The Fifth and Sixth Amendments, while guaranteeing the continuance of certain incidents of trial
by jury which Article I11, §2 had left unmentioned, did not enlarge the right to jury trial as it had been
established by that Article. Hence petty offenses triable at common law without a jury may be tried
without a jury in the federal courts, notwithstanding Article III, §2, and the Fifth and Sixth
Amendments. Trial by jury of criminal contempts may constitutionally be dispensed with in the
federal courts in those cases in which they could be tried without a jury at common law. Similarly,
an action for debt to enforce a penalty inflicted by Congress is not subject to the constitutional
restrictions upon criminal prosecutions.

All these are instances of offenses committed against the United States, for which a penalty is
imposed, but they are not deemed to be within Article II1, §2, or the provisions of the Fifth and Sixth
Amendments relating to "crimes" and "criminal prosecutions." In the light of this long-continued
and consistent interpretation we must conclude that §2 of Article III and the Fifth and Sixth
Amendments cannot be taken to have extended the right to demand a jury to trials by military
commission, or to have required that offenses against the law of war not triable by jury at
common law be tried only in the civil courts.

Answer: “NO.” They do not have the right to trial by jury “in the light of this long-continued
and consistent interpretation.

The fact that "cases arising in the land or naval forces" are excepted from the operation of the
Amendments does not militate against this conclusion. Such cases are expressly excepted from
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the Fifth Amendment, and are deemed excepted by implication from the Sixth. Ex parte Milligan.
It is argued that the exception, which excludes from the Amendment cases arising in the armed
forces, has also by implication extended its guaranty to all other cases; that since petitioners, not
being members of the Armed Forces of the United States, are not within the exception, the
Amendment operates to give to them the right to a jury trial. But we think this argument
misconceives both the scope of the Amendment and the purpose of the exception.

We may assume, without deciding, that a trial prosecuted before a military commission created by
military authority is not one "arising in the land...forces," when the accused is not a member of or
associated with those forces. But even so, the exception cannot be taken to affect those trials before
military commissions which are neither within the exception nor within the provisions of Article I1I,
§2, whose guaranty the Amendments did not enlarge. No exception is necessary to exclude from the
operation of these provisions cases never deemed to be within their terms. An express exception
from Article III, §2, and from the Fifth and Sixth Amendments, of trials of petty offenses and of
criminal contempts has not been found necessary in order to preserve the traditional practice of
trying those offenses without a jury. It is no more so in order to continue the practice of trying, before
military tribunals without a jury, offenses committed by enemy belligerents against the law of war.

Section 2 of the Act of Congress of April 10, 1806, derived from the Resolution of the Continental
Congress of August 21, 1776, imposed the death penalty on alien spies "according to the law and
usage of nations, by sentence of a general court martial." This enactment must be regarded as a
contemporary construction of both Article III, §2, and the Amendments as not foreclosing trial by
military tribunals, without a jury, of offenses against the law of war committed by enemies not in or
associated with our Armed Forces. It is a construction of the Constitution which has been followed
since the founding of our Government, and is now continued in the 82nd Article of War. Such a
construction is entitled to the greatest respect. It has not hitherto been challenged, and, so far as we
are advised, it has never been suggested in the very extensive literature of the subject that an alien
spy. in time of war, could not be tried by military tribunal without a jury.

In a number of cases during the Revolutionary War enemy spies
were tried and convicted by military tribunals:...Thomas Shanks
...was convicted...at Valley Forge... for "being a Spy in the Service
of the Enemy"...Matthias Colbhart was convicted of "holding a
Correspondence with the Enemy" and...sentence[d] [to] death [by
. General Washington]...John Clawson, Ludwick Lasick, and

® William Hutchinson were convicted of "lurking as spies”...David
' Farnsworth and John Blair were convicted of "being found
# about the Encampment of the United States as Spies"...Joseph
Bettys was convicted of being “a Spy”...Stephen Smith was
convicted of "being a Spy"...Nathaniel Aherly and Reuben
Weeks, Loyalist soldiers, were sentenced to be hanged as
spies...Jonathan Loveberry, a Loyalist soldier, was sentenced to
be hanged as a spy...He later escaped...Daniel Taylor, a lieutenant in the British Army, was
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convicted as a spy...James Molesworth was convicted as a spy...

NOTE: Looks like a military tribunal for those accused of war crimes was the rule of the day in
the Revolutionary War, as well. We won that War.

During the War of 1812, William Baker was convicted as a spy...William Utley, tried as a spy by
a court martial held at Plattsburg, March 3-5, 1814, was acquitted. Elijah Clark was convicted as
a spy, and sentenced to be hanged, by a general court martial held at Buffalo, N. Y., Aug. 5-8, 1812.
He was ordered released by President Madison on the ground that he was an American
citizen...During the Civil War a number of Confederate officers and soldiers, found within the Union
lines in disguise, were tried and convicted by military commission for being spies...

The exception from the Amendments of "cases arising in the land or naval forces' was not
aimed at trials by military tribunals, without a jury, of such offenses against the law of war.
Its objective was quite different -- to authorize the trial by court martial of the members of our
Armed Forces for all that class of crimes which under the Fifth and Sixth Amendments might
otherwise have been deemed triable in the civil courts. The cases mentioned in the exception are not
restricted to those involving offenses against the law of war alone, but extend to trial of all offenses,
including crimes which were of the class traditionally triable by jury at common law. Since the
Amendments, like §2 of Article I11, do not preclude all trials of offenses against the law of war
by military commission without a jury when the offenders are aliens not members of our
Armed Forces, it is plain that they present no greater obstacle to the trial in like manner of
citizen enemies who have violated the law of war applicable to enemies. Under the original
statute authorizing trial of alien spies by military tribunals, the offenders were outside the
constitutional guaranty of trial by jury, not because they were aliens but only because they had
violated the law of war by committing offenses constitution-ally triable by military tribunal.

We cannot say that Congress in preparing the Fifth and Sixth Amendments intended to extend
trial by jury to the cases of alien or citizen offenders against the law of war otherwise triable
by military commission, while withholding it from members of our own armed forces charged
with infractions of the Articles of War punishable by death...We conclude that the Fifth and
Sixth Amendments did not restrict whatever authority was conferred by the Constitution to
try offenses against the law of war by military commission, and that petitioners, charged with
such an offense not required to be tried by jury at common law, were lawfully placed on trial
by the Commission without a jury.

Note: Our own military personnel do not have the right of trial by jury for infractions punishable
by death. Their due process is by court martial. Surely no one would suggest that we should treat
the enemy better than our own? I still think you are on solid ground, President Bush.

Petitioners, and especially petitioner Haupt, stress the pronouncement of this Court in the
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Milligan case, that the law of war "can never be applied to citizens in states which have upheld
the authority of the government, and where the courts are open and their process
unobstructed." Elsewhere in its opinion, the Court was at pains to point out that Milligan, a
citizen twenty years resident in Indiana, who had never been a resident of any of the states in
rebellion, was not an enemy belligerent either entitled to the status of a prisoner of war or
subject to the penalties imposed upon unlawful belligerents. We construe the Court's state-
ment as to the inapplicability of the law of war to Milligan's case as having particular
reference to the facts before it. From them the Court concluded that Milligan, not being a part
of or associated with the armed forces of the enemy, was a non-belligerent, not subject to the
law of war save as -- in circumstances found not there to be present, and not involved here --
martial law might be constitutionally established...

We have no occasion now to define with meticulous care the ultimate boundaries of the jurisdiction
of military tribunals to try persons according to the law of war. It is enough that petitioners here,
upon the conceded facts, were plainly within those boundaries, and were held in good faith for trial
by military commission, charged with being enemies who, with the purpose of destroying war
materials and utilities, entered, or after entry remained in, our territory without uniform -- an offense
against the law of war. We hold only that those particular acts constitute an offense against the law
of war which the Constitution authorizes to be tried by military commission.

Since the first specification of Charge I sets forth a violation of the law of war, we have no occasion
to pass on the adequacy of the second specification of Charge I, or to construe the 81st and 82nd
Articles of War for the purpose of ascertaining whether the specifications under Charges II and III
allege violations of those Articles or whether if so construed they are constitutional.

There remains the contention that the President's Order of July 2, 1942, so far as it lays down the
procedure to be followed on the trial before the Commission and on the review of its findings and
sentence, and the procedure in fact followed by the Commission, are in conflict with Articles of War
38,43,46, 502 and 70. Petitioners argue that their trial by the Commission, for offenses against the
law of war and the 81st and 82nd Articles of War, by a procedure which Congress has prohibited
would invalidate any conviction which could be obtained against them and renders their detention
for trial likewise unlawful, that the President's Order prescribes such an unlawful procedure; and that
the secrecy surrounding the trial and all proceedings before the Commission, as well as any review
of its decision, will preclude a later opportunity to test the lawfulness of the detention.

Petitioners do not argue and we do not consider the question whether the President is compelled by
the Articles of War to afford unlawful enemy belligerents a trial before subjecting them to
disciplinary measures. Their contention is that, if Congress has authorized their trial by military
commission upon the charges preferred -- violations of the law of war and the 81st and 82nd Articles
of War -- it has by the Articles of War prescribed the procedure by which the trial is to be conducted;
and that, since the President has ordered their trial for such offenses by military commission, they
are entitled to claim the protection of the procedure which Congress has commanded shall be
controlling.
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Sound familiar? This ought to be interesting. Apparently, the defendants are contending that the
procedures to be followed even in the military trial were set by Congress and FDR must abide by
them. They accuse his procedures as laid down by his authority as Commander in Chief to be
secretive, etc. What will the Court say to that?

We need not inquire whether Congress may restrict the power of the Commander in Chief to
deal with enemy belligerents. For the Court is unanimous in its conclusion that the Articles in
question could not at any stage of the proceedings afford any basis for issuing the writ [of
habeas corpus to these defendants]. But a majority of the full Court are not agreed on the
appropriate grounds for decision. Some members of the Court are of opinion that Congress
did not intend the Articles of War to govern a Presidential military commission convened for
the determination of questions relating to admitted enemy invaders, and that the context of the
Articles makes clear that they should not be construed to apply in that class of cases. Others
are of the view that -- even though this trial is subject to whatever provisions of the Articles
of War Congress has in terms made applicable to '"commissions' -- the particular Articles in
question, rightly construed, do not foreclose the procedure prescribed by the President or that
shown to have been employed by the Commission, in a trial of offenses against the law of war
and the 81st and 82nd Articles of War, by a military commission appointed by the President.

Accordingly, we conclude that Charge I, on which petitioners were detained for trial by the
Military Commission, alleged an offense which the President is authorized to order tried by
military commission; that his Order convening the Commission was a lawful order and that
the Commission was lawfully constituted; that the petitioners were held in lawful custody and
did not show cause for their discharge. It follows that the orders of the District Court should
be affirmed, and that leave to file petitions for habeas corpus in this Court should be denied.
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