CONSTITUTION
CLUBS’

BERMAN v. PARKER

SUPREME COURT OF THE UNITED STATES
348 U.S. 26
November 22, 1954

JUSTICE DOUGLAS...[A property owner challenges the constitutionality of the District of
Columbia Redevelopment Act]...Congress made a "legislative determination” that "owing to
technological and sociological changes, obsolete lay-out, and other factors, conditions existing in
the District of Columbia with respect to substandard housing and blighted areas, including the
use of buildings in alleys as dwellings for human habitation, are injurious to the public health,
safety, morals, and welfare; and it is hereby declared to be the policy of the United States to
protect and promote the welfare of the inhabitants of the seat of the Government by eliminating
all such injurious conditions by employing all means necessary and appropriate for the
purpose.”...Section 2 goes on to declare that acquisition of property is necessary to eliminate
these housing conditions. Congress further finds in 82 that these ends cannot be attained "by the
ordinary operations of private enterprise alone without public participation”; that "the sound
replanning and redevelopment of an obsolescent...portion” of the District “cannot be
accomplished unless it be done in the light of comprehensive and coordinated planning of the
whole of the territory of the District of Columbia and its environs"; and that "the acquisition and
the assembly of real property and the leasing or sale thereof for redevelopment pursuant to a
project area redevelopment plan...is hereby declared to be a public use."”

Q: What is the public use? A: Redevelopment! Q: What year? A: 1954!!!
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Section 4 creates the District of Columbia Redevelopment Land Agency...to acquire and
assemble, by eminent domain and otherwise, real property for “the redevelopment of blighted
territory in the District of Columbia and the prevention, reduction, or elimination of blighting
factors or causes of blight."”

...The Act directs the National Capital Planning Commission...to make and develop "a
comprehensive...plan™ of the District, including "a land-use plan" which designates land for use
for "housing, business, industry, recreation, education, public buildings, public reservations, and
other general categories of public and private uses of the land."

..After the real estate has been assembled, the Agency is authorized to transfer to public
agencies the land to be devoted to such public purposes as streets, utilities, recreational facilities,
and schools, and to lease or sell the remainder as an entirety or in parts to a redevelopment
company, individual, or partnership...Preference is to be given to private enterprise over public
agencies in executing the redevelopment plan.

The first project undertaken under the Act relates to Project Area B in Southwest Washington,
D.C. In 1950 the Commission prepared and published a comprehensive plan for the District.
Surveys revealed that in Area B, 64.3% of the dwellings were beyond repair, 18.4% needed
major repairs, only 17.3% were satisfactory; 57.8% of the dwellings had outside toilets, 60.3%
had no baths, 29.3% lacked electricity, 82.2% had no wash basins or laundry tubs, 83.8% lacked
central heating. In the judgment of the District's Director of Health it was necessary to redevelop
Area B in the interests of public health. The population of Area B amounted to 5,012 persons, of
whom 97.5% were Negroes.

...Appellants own [a department store] in Area B...and object to the appropriation of this
property for the purposes of the project. They claim that their property may not be taken
constitutionally for this project. It is commercial, not residential property; it is not slum
housing; it will be put into the project under the management of a private, not a public,
agency and redeveloped for private, not public, use. That is the argument; and the contention
is that appellants' private property is being taken contrary to two mandates of the 5™ Amendment
-- (1) "No person shall...be deprived of...property, without due process of law"; (2) "nor shall
private property be taken for public use, without just compensation.” To take for the purpose
of ridding the area of slums is one thing; it is quite another, the argument goes, to take a
man's property merely to develop a better balanced, more attractive community.

| repeat...Kelo was no surprise!

The District Court, while agreeing in general with that argument, saved the Act by construing it
to mean that the Agency could condemn property only for the reasonable necessities of slum
clearance and prevention, its concept of "slum" being the existence of conditions "injurious to
the public health, safety, morals and welfare."”

The power of Congress over the District of Columbia includes all the legislative powers which a
state may exercise over its affairs...We deal, in other words, with what traditionally has been
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known as the police power. An attempt to define its reach or trace its outer limits is fruitless, for
each case must turn on its own facts. The definition is essentially the product of legislative
determinations addressed to the purposes of government, purposes neither abstractly nor
historically capable of complete definition. Subject to specific constitutional limitations, when
the legislature has spoken, the public interest has been declared in terms well-nigh
conclusive. In such cases the legislature, not the judiciary, is the main guardian of the public
needs to be served by social legislation, whether it be Congress legislating concerning the
District of Columbia...or the States legislating concerning local affairs...This principle admits of
no exception merely because the power of eminent domain is involved. The role of the
judiciary in determining whether that power is being exercised for a public purpose is an
extremely narrow one...

If those who govern the District of Columbia decide that the Nation's Capital should be
beautiful as well as sanitary, there is nothing in the 5" Amendment that stands in the way.

Once the object is within the authority of Congress, the right to realize it through the exercise of
eminent domain is clear. For the power of eminent domain is merely the means to the
end...United States v. Gettysburg Electric R. Co.* Once the object is within the authority of
Congress, the means by which it will be attained is also for Congress to determine. Here one of
the means chosen is the use of private enterprise for redevelopment of the area. Appellants

argue that this makes the project a taking from one businessman for the benefit of another
businessman. But the means of executing the project are for Congress and Congress alone

to determine, once the public purpose has been established...\We cannot say that public
ownership is the sole method of promoting the public purposes of community redevelopment

projects...

In the present case, Congress and its authorized agencies attack the problem of the blighted parts
of the community on an area rather than on a structure-by-structure basis. That, too, is opposed
by appellants. They maintain that since their building does not imperil health or safety nor
contribute to the making of a slum or a blighted area, it cannot be swept into a
redevelopment plan by the mere dictum of the...Commission...The experts concluded that if
the community were to be healthy,...the area must be planned as a whole. It was not enough, they
believed, to remove existing buildings that were unsanitary or unsightly. It was important to
redesign the whole area so as to eliminate the conditions that cause slums -- the overcrowding of
dwellings, the lack of parks, the lack of adequate streets and alleys, the absence of recreational
areas, the lack of light and air, the presence of outmoded street patterns. It was believed that the
piecemeal approach, the removal of individual structures that were offensive, would be only a
palliative. The entire area needed redesigning so that a balanced, integrated plan could be
developed for the region, including not only new homes but also schools, churches, parks,
streets, and shopping centers. In this way it was hoped that the cycle of decay of the area could
be controlled and the birth of future slums prevented. Such diversification in future use is plainly
relevant to the maintenance of the desired housing standards and therefore within congressional
power.

! Case 5A-E-4 on this website.
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The District Court below suggested that, if such a broad scope were intended for the statute, the
standards contained in the Act would not be sufficiently definite to sustain the delegation of
authority. We do not agree. We think the standards prescribed were adequate for executing the
plan to eliminate not only slums as narrowly defined by the District Court but also the blighted
areas that tend to produce slums. Property may of course be taken for this redevelopment which,
standing by itself, is innocuous and unoffending. But we have said enough to indicate that it is
the need of the area as a whole which Congress and its agencies are evaluating. If owner after
owner were permitted to resist these redevelopment programs on the ground that his particular
property was not being used against the public interest, integrated plans for redevelopment would
suffer greatly. The argument pressed on us is, indeed, a plea to substitute the landowner's
standard of the public need for the standard prescribed by Congress. But as we have already
stated, community redevelopment programs need not, by force of the Constitution, be on a
piecemeal basis -- lot by lot, building by building.

It is not for the courts to oversee the choice of the boundary line nor to sit in review on the size
of a particular project area. Once the question of the public purpose has been decided, the
amount and character of land to be taken for the project and the need for a particular tract to
complete the integrated plan rests in the discretion of the legislative branch...

The District Court indicated grave doubts concerning the Agency's right to take full title to the
land as distinguished from the objectionable buildings located on it. We do not share those
doubts. If the Agency considers it necessary in carrying out the redevelopment project to take
full title to the real property involved, it may do so. It is not for the courts to determine whether it
is necessary for successful consummation of the project that unsafe, unsightly, or insanitary
buildings alone be taken or whether title to the land be included, any more than it is the function
of the courts to sort and choose among the various parcels selected for condemnation.

The rights of these property owners are satisfied when they receive that just compensation which
the 5™ Amendment exacts as the price of the taking.
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